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First, may I say that for the afternoon session, the other participants and I, have been sentenced to an inevitable post-prandial tedium that almost always is the lot of a presenter or speaker in an afternoon session after a splendid lunch.  I dare say this occasion is no exception but I trust with what I have to say and with the other speakers, we can mitigate the sentence that has been truly self-imposed on us, for it is truly an imposed sentence to have to endure, especially in the late afternoon, a discussion on capital sentencing.

The Privy Council on the 20th of June 2002 handed down decisions in a trilogy of cases, namely, Reyes and The Queen, The Queen and Hughes, 2002 WLR and Fox and The Queen – 2002  WLR 1057.  The decisions in these cases form as it were a trilogy of judicial authorities, the highest that is the Privy Council for the Caribbean sub-region that seriously rendered flawed mandatory death sentence in cases of murder. 


It is fair to say that up until 2002, it was the conventional wisdom, and indeed the practice, that where the law provided for the death penalty, it was regarded in the Caribbean that this was mandatory after conviction.  However, in order to escape the strictures of statutory provisions calling for the imposition of what was regarded as the mandatory death sentence, legislatures in the Caribbean devised a way out by classifying the offence of murder into Class A and Class B.  For the former, mandatory death penalty was imposed and in the case of the latter, the sentencing judge was given a discretion whether or not to impose the death penalty but for reasons to be stated by him in writing. 


Since 1993, with the seminal decision of the Privy Council in the case of Pratt & Morgan and The Attorney General of Jamaica (1993) 43 WIR 340: (1994) A.C. 1, which definitively established that the delay in the execution of a convicted prisoner under sentence of death could well offend the constitutional provision prohibiting degrading and inhumane treatment, the death penalty as a sentence for conviction of murder has been on the retreat. 

What is now undisputable is that any delay in carrying out the death sentence if it is imposed might well run afoul of these constitutional, protective provisions concerning inhumane and degrading treatment.  The importance of the trilogy of cases I referred to earlier is that the sentencer, after conviction, is as it were, put in the driver’s seat, affirming the well established principle that sentencing is part and parcel of a criminal trial and it is quintessentially a matter for the presiding or sentencing judge.  But the reach of these cases go beyond this in my view and elevate as it were, the common law right of a convicted prisoner to an allocutus to a status that is almost an affirmation of the right not to have the death penalty imposed without the prisoner’s personal circumstances and circumstances attendant on his commission of the offence been taken into consideration by the sentencing.  This in my view makes sentencing judges more than mere robots or rubber stamps.  They are required now to consciously avert their minds to the case before them and the prisoner and his personal circumstances and take both into account in determining sentence.

There was however, following the Privy Council decision in 2002, some devil as always in the details as to how a Court, instead of imposing a mandatory sentence of death, could take all the circumstances into account and decide whether or not to impose it.  In the Caribbean this presented quite a quandary.  In some instances it was said that it was best left to jurors to decide the fate of convicted murderers, that is, whether to impose the death sentence or not.  But the Privy Council again, I believe in Bertill Fox, frowned on this and decided that it is judges who must pronounce sentence: for the judge have by his training and experience better qualified to handle the question of sentences rather than being left to lay people on the jury.


There has, to the best of my knowledge and information, not been any legislative intervention by way of statutory provisions as to how the sentencing exercise is to be carried out.  The task has basically been left to the judiciary.


In various jurisdictions within the region for example, some guidelines have been promulgated by the judiciary regarding sentencing in capital cases.
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