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Salutations!

May I first express my grateful thanks and appreciation for the rather kind and generous invitation extended to me to be present here this evening.  
The invitation has offered me a respite, however brief, from the cares and toils of the bench, whose daily fare is to do what we all in our daily lives often fail to do: that is, make decisions.  Judgeship is the only profession I know whose members are paid to do what people ordinarily keep putting off!  
The invitation has also provided me the opportunity to visit the groves of academe where quiet contemplation and the exchange of ideas are more than a pastime but a vocation.  But more importantly, the invitation affords me the opportunity to meet old friends and acquaintances in this auspicious forum – the Faculty of Law of the University of the West Indies.  For without doubt, the Faculty is, in a material sense, the nursery of Caribbean jurisprudence.  It has over the years produced not only lawyers, lecturers and others, but men and women who today, man the ramparts of the administration of justice throughout the region, whether as magistrates, judges, court administrators, or Registrars.


But of especial delight to me is the fact that we meet today to do honour to one of your own, who like a silent gardener, has been assiduously cultivating, fertilizing and nurturing the seeds in the veritable nursery that the Faculty is, over the past 23 years.


I speak of no other than Professor Albert Kodzo Fiadjoe, Professor of Public Law in the Faculty of Law, U.W.I.


“Prof” or “Albert”, as he is fondly known is certainly no stranger I dare say, in the Caribbean region.  This is perhaps not surprising as the professor of public law.  There are countless attorneys across the region and beyond, who I should say, had the good fortune to have sat at his feet as a teacher.
Quite how Albert metamorphosed from a student of company law into a professor of public law will, I am sure, take quite some telling.  But I can say that when I first met him in London in the sixties, he was toiling first, for his LLM degree and later, Ph.D degree at the University of London.    But his learning and forte then was in company law.  Perhaps there is some hidden link between company law and public law. The switch is undoubtedly an earnest of the fecundity of his intellect!  
But Albert soon blossomed in academia as an authority on public law so much so that he could, in a real sense, be described as the Caribbean de Smith in the tradition of England’s Professor S. A. de Smith, who almost single handedly, is credited with discovering and making respectable, the concept, practice and principles of judicial review of administrative action to which his seminal work of the same title, Judicial Review of Administration Action, now going towards its 7th edition, stands today as an enduring testament.


Albert’s own, magnum opus, Commonwealth Caribbean Public Law, is still, comparatively, in its salad days.  But a measure of its utility and possible longevity is that within three years of its publication, by popular demand after a run on its first edition, it is now in its second edition.

The Rule of Law


The anchor of public law, as indeed the foundation of any modern system of the administration of justice, is the rule of law.  This is so, for most countries in the Commonwealth Caribbean with written Constitutions that posit the supremacy of the Constitution.  Implicit in the supremacy of the Constitution are certain fundamentals that should inform and animate the due and proper administration of justice.  There is first, the rule of law itself, without it the Constitution is not worth the paper its written on; there is of course, the imperative of judicial independence, without which the constitutional supremacy may prove a dead letter if judges are inhibited from so pronouncing; there is also judicial review in the wider sense, through which laws, both primary and subordinate legislation, executive and administrative actions can, when challenged, be reviewed by the Courts, and if necessary pronounced invalid or set aside; there is as well the protection of the law by which all are under the protective shade of the law.
The Paradoxical Position of the CCJ


There is today a perplexing paradox, alive and well, in the legal landscape in the Caribbean region, at least for most Commonwealth, member states of CARICOM.  The paradox is this, a little over two years ago the CCJ was inaugurated in Port of Spain, Trinidad & Tobago.  The Court is now up and running with its near complement of judges.  It is staffed by some of the best legal minds across the region who were selected after a rigorous and transparent process.


But the glaring irony is that the court is under-utilized: so far, only two states, Barbados and Guyana, have signed on to its appellate stream of jurisdiction.  And the irony is that the rest of CARICOM members are all paying for the upkeep of the Court managed by an independent and robust board of trustees (the CCJTF) on which I have the privilege to serve.  The remit of the CCJ Trust Fund is to ensure the independence and integrity of the Court without the need for recourse to member governments for financial support. 
The situation now with the court, because of lack of full subscription to its appellate jurisdiction is like choosing to stay in your neighbour’s house in preference to your own well-appointed home; except that the neighbour in this case, lives over four thousand miles away!  The reality is that with the centrifugal pull of Europe on the politics, economy and law of the United Kingdom and the recent constitutional arrangements complete with its own Supreme Court and Minister for Constitutional Affairs in the United Kingdom, the Judicial Committee of the Privy Council in London, as the final appellate Court for some Caribbean countries will, without doubt, increasingly become not only the historical anomaly it always was, but decidedly an oddity.  

The fact of the matter, however, is that presently the CCJ itself is under-utilized.  Yes, there are constitutional requirements that have to be satisfied before it can be declared to be the final appellate Court for some countries; but the major consideration is, I believe, the necessary political will for all CARICOM members to subscribe fully to the two streams of the Court’s jurisdiction – its original and appellate.  It is now beyond argument that a fully subscribed and functioning CCJ will not only help to shape and direct the jurisprudence of the region but also contribute immeasurably towards the processes of regional cooperation and integration.


In the short term, of course, the establishment of the CCJ, particularly in its appellate jurisdiction, means making available to the region a more accessible and affordable court for the final determination of cases than what is presently available for most states and their citizens.  And this, if Joseph and Boyce, is any indication, does not involve any diminution of quality.  No one can doubt that costs are inhibiting factors that may well prevent some meritorious cases from reaching the Privy Council.

I pray earnestly that the paradox I spoke of earlier, would soon be remedied.  It would, in my estimation, be a tremendous boon if the host country of the CCJ, Trinidad and Tobago, were to step up to the proverbial plate, and sign on to its appellate jurisdiction as well.

Joseph and Boyce and Public Law in the Caribbean


But for the visionary and bold subscription of Barbados to the appellate stream of the CCJ we would not have Joseph & Boyce, the theme for the workshops in this series which has afforded us the opportunity to examine the progress and prospects of public law in the Caribbean.  Guyana, of course, had dispensed with appeals to the Privy Council for quite some time now.  And I don’t think it can be seriously argued that its jurisprudence is the worse for it.  Indeed, the Privy Council itself has had occasion to draw upon judgments of the Court of Appeal of Guyana which replaced the former as the final Court for Guyana.

The judgment of the CCJ in Joseph & Boyce has, in my view, put paid to the canard that it is a hanging Court.  That is, that a part of the motivation to set up the Court was to be freed from the humbug of successive decisions of the Privy Council that almost made the death penalty impermissible.  By the skilful, innovative and analytical assessment of the concept of legitimate expectation, the court was able to overcome the seemingly inhibiting effect of the dualist school (to which I dare say most Commonwealth Caribbean countries subscribe) on unincorporated treaties, and fashioned out, in effect, a remedy,  That is the fulfillment of the legitimate expectation of condemned persons that the State would not short-circuit the consideration of their petitions and the outcome by international bodies pursuant to treaties to which the State is a party, but not yet incorporated in the municipal law of the State.  But the concept, or shall I say, doctrine of legitimate expectation as expansively interpreted by the CCJ to include the protection of the law, will now form a major part of public law in the Caribbean.
Legitimate Expectation


The necessary concomitant of legitimate expectation is estoppel (in the broader sense).  That is, the representor should be estopped from resiling from a position or state of facts, or practice that the representee has relied upon or come to rely on, and expects would not be withdrawn or changed without being given an opportunity to dissuade the decision maker.


Thus understood, legitimate expectation and estoppel may well have the same origins: the doctrine of fundamental fairness that go back to that inexhaustible fount – Equity.  The English case law on the subject however, ascribes its origins, like those of the principle of proportionality, to European Community Law.

This possible common origin may well explain how the modern expositor of legitimate expectation – Lord Denning, is popularly regarded as having invented it: he is credited with being the first to use the phrase in Schmidt v Secretary of State for Home Affairs (1969) 2 Ch. 149; (1969) 1 All E.R. 904.


If one recalls High Trees case and equitable estoppel, then the rationale and justification of Legitimate Expectation are not difficult to explain.  Of course, one, equitable estoppel, is quintessentially, a civil remedy while the other, legitimate expectation, has today come to the fore in public law.  But underlying both is the requirement or doctrine of fundamental fairness or fairness in action.  But does the origin make or should it make any difference?  


This, in my view, takes us right to the heart of what should be the proper role of a judge, not only in an application for judicial review but in constitutional challenges as well.  In my estimation, this role is nothing less than to ensure and apply fundamental fairness.  Professor Fiadjoe, I believe, argues as much in his paper.

I make bold to say that the prospects for Caribbean public law are excellent, particularly in the light of the CCJ’s decision in Joseph & Boyce.  There is as well, the judiciaries of the several member states of CARICOM.  These strive, through public law litigation that come before them, to hold even the scales of justice between individual citizens and public authorities.  In the midst of all this, they try to ensure and apply fundamental fairness.  We may not always get it right, but that is a hazard of litigation.  But what I do believe, or at least hope, is that judges, in the round, strive to achieve fundamental fairness in adjudicating on the myriad of cases that come before them in courts throughout the region.

It is in this sense that I therefore welcome and embrace Professor Fiadjoe’s expanded notion of public law, which as he points out in his paper (which we shall shortly be treated to) embraces what he says lawyers call the “legum legis.”  That is, substantive norms to ensure that the law embodies principles of fundamental fairness as one of its guiding principles.  This, I submit, is part of the proper remit of the courts in adjudicating public law cases, whether of the constitutional variety, or in judicial review proceedings.  That there is an acknowledged revolution in public law in the Caribbean is in itself, a testament to the courts in the region and, of course, the attorneys, who are in one form or the other, involved in the advocacy and presentation before the Courts of cases that lay bare the interstices of public law.


I would like to submit further that the CCJ in its decision in Joseph and Boyce on legitimate expectation has transformed it from an easy “cover for a general complaint of unfairness” into a principle.  As Beldam L.J. stated in Behluli v Secretary of State for the Home Department (1998) Inm. A.R. 407 at p. 415:

“Although legitimate expectation may in the past have been categorized as a catch phrase not to be elevated into a principle, or as an easy cover for a general complaint about unfairness, it has nevertheless an important place in developing the law of administrative fairness.  It is an expectation which, although not amounting to an enforceable legal right, is founded on a reasonable assumption which is capable of being protected in public law.  It enables a citizen to challenge a decision which deprives him of an expectation founded on a reasonable basis that his claim would be dealt with in a particular way.”


Let me now try to bring my remarks a little bit closer to the person in whose honour we are here this evening.


In academe, the three critical areas that make or mar the teacher are:  i) the quality of his teaching; ii) contributions to institutional administration and iii) international reputation for scholarly research and publication.


In all of these areas, the record manifestly attests that Prof. Fiadjoe excelled himself.  For in truth, he came to embody the academic ethic: the advancement and dissemination of learning through teaching, research and publication.

Albert’s resume certainly belies the conventional view of the academic don – as a retiring academic monk cloistered in an ivory tower.


His resume spans the practical world of legal practice, field research, consultant to both governments and international institutions, an arbitrator.  The list goes on and it includes being a Law Commissioner for Belize.


All this, it can be readily recognized, speaks not only to the undoubted fecundity of Professor Fiadjoe’s intellect that I mentioned earlier, but it also attests to his intellectual dexterity as well.


Please, don’t let his ready smile and youthful appearance fool you; but Albert has spent nearly 40 years teaching law at the University level: first in 1969 as a lecturer in the University of Ghana at Legon, then from 1984 as Senior Lecturer here in Cave Hill, at the University of the West Indies.  He became Dean of the Faculty of Law from 1992 to 1995 and was made a Reader in Public Law at UWI in 1997 and became a full time Professor of Public Law in 1999.


It is no cliché to say that Professor Fiadjoe is a prolific writer and author.  He is a recognized authority in the region and beyond on public law in the Caribbean and his seminal work, Commonwealth Caribbean Public Law, now in its second edition, is certainly one text that is to be found in law libraries throughout the Caribbean.  It has even been recommended as “a useful tool for Prime Ministers and Cabinet Ministers in all common law jurisdictions where an understanding of public law is considered vital.”  This is no mere sales pitch, for it comes from no other than Sir Fred Philips, himself some authority on Caribbean Constitutional law.  
Albert is also the author of Alternative Dispute Resolution – A Development World Perspective (2004).  Is this perhaps a recognition, albeit nearer the sunset of his career, that the formal and ritualistic adversarial approach to the resolutions of disputes is not quite satisfactory, and that a more responsive and restorative method is preferable?   In 2005, together with Professor Gilbert Kodilinye, Albert completed writing Chief Justice Telford Georges – A Legal Odyssey, a book on the life and times of the late Telford Georges quondam Chief Justice of several Commonwealth countries both in Africa and the Caribbean and President of the Belize Court of Appeal.  He was undoubtedly one of the legal giants of the Commonwealth.  
Albert is also the author of over forty articles and Case Notes, spanning a fair swathe of the law, from Torts, company law and family law.

A particular award and recognition which must have given Professor Fiadjoe, his family and friends enormous satisfaction, was when in July 2005, he was made a Fellow of the Ghana Academy of Arts and Sciences.


I happened to have attended the Commonwealth Magistrates and Judges meeting held later in August that year.  Albert, in his usual modest, retiring and reticent fashion, did not breathe a word about the award to me even when he, and his charming wife, entertained some members of the Caribbean conferees to a splendid dinner at their home in Accra.


I don’t intend to extol the achievements of Professor Fiadjoe tonight, conscious as I am that encomiums embarrass him.  But I can only say that I have had the benefit of reading some of the papers and presentations in the series of workshops in his honour: I venture to suggest, if I may, that they would make an engaging Festschrift in his honour and a fitting testimonial of the Faculty’s examination of the prospects of public law in the Caribbean.


With your indulgence, I want if I may, now turn to some concluding observations on legitimate expectation in public law and how, in my view, the CCJ treated it in Joseph and Boyce and what it may portend for the future in the region.


I find some analytical affinity between legitimate expectation in public law and the neighbourhood principle in the law of negligence and the duty of care adumbrated by Lord Atkins in Donoghue v Stevenson (1932) A.C. 562 at p. 579, when he stated:

“The rule that you are to love your neighbour becomes in law, you must not injure your neighbour; and the lawyer’s question, “Who is my neighbour?” receives a restricted reply.  You must take reasonable care to avoid acts or omissions which you can reasonably foresee would be likely to injure your neighbour.  Who then, in law, is my neighbour?  The answer seems to be – persons who are so closely and directly affected by my act that I ought reasonably to have them in contemplation as being so affected when I am directing my mind to the acts or omissions which are called in question.”


Therefore, in my respectful view, just as the categories of negligence (ergo duty of care situations) are not closed, so it should be that the categories of legitimate expectations should not be closed.  But that rather, on a case by case basis, the court should be able to determine, on the facts, whether grounds for legitimate expectation have been established, that would entitle a litigant to a remedy.  In short, the protection of the law in any case.

For example, in formulating legitimate expectation as a basis for judicial review, Lord Diplock in the GCHQ case (Council of Civil Service Unions v Minister of the Civil Service) (1985) A.C. 374 at p. 410 said:

“… to qualify as a subject for judicial review the decision must have consequences which affect some person other than the decision-maker; although it may affect him too.  It must affect such other person either by depriving him of some benefit or advantage which either (i) he had in the past been permitted by the decision-maker to enjoy and which he can legitimately expect to be permitted to continue to until there has been communicated to him some rational grounds for withdrawing it on which he has been given an opportunity to comment; or (ii) he had received an assurance from the decision-maker that it will not be withdrawn without giving him first opportunity of advancing reasons for contending that they should not be withdrawn …”

The CCJ in Joseph and Boyce took this case by case approach to legitimate expectation when it stated at para. 131 (of the joint judgment of de la Bastide P and Saunders J):

“Our application of the doctrine of legitimate expectation in this case is rooted in a number of considerations which are peculiar to the situation in which it has been invoked.  These include: the desirability of giving the condemned man every opportunity to secure the commutation of his sentence, the direct access which the treaty affords him to the international law process and the disproportion between giving effect to the State’s interest in avoiding delay even for a limited period in carrying out of a death sentence and the finality of an execution.”


I am therefore convinced that the CCJ, through the application of the doctrine of legitimate expectation, in appropriate cases, can extend the frontiers of public law, so as to afford the protection of the law to the peoples of the Caribbean.  This I am confident is a task the Court will not shy away from.

In conclusion, let me say that I find the title of Professor Fiadjoe’s paper for this evening somewhat intriguing: “A Pandora’s Box in Commonwealth Caribbean Public Law: the CCJ’s approach to the doctrine of legitimate expectation.”



It is intriguing, at least to me, for the simple reason that in the context, condition add circumstances of the peoples of the region, Hope, the last item in Pandora’s Box, must not be left inside that box, otherwise it would be out of reach of the Caribbean peoples!  By all means let us keep hope alive.  But it must, as the situation demands, be given life and reality.  The puzzlement I first felt at the title of the paper was happily dissolved and I am comforted by the conclusion reached by the Professor at the end of his paper that, while endorsing the decision of Joseph and Boyce, he does so in the firm knowledge that he had of public law as a bulwark for the protection of the citizens of the region, founded on the concept of fundamental fairness has at long last become a reality.

For myself, I find however something Promethean in the CCJ’s approach to and conclusion on the doctrine of legitimate expectation in the case of Joseph and Boyce, which has been the leitmotif of the workshops in this series.  By its decision, the Court neatly sidesteps the dualist/monist divergence surrounding unincorporated treaties.  It plumbed instead, for the position that the condemned persons had a legitimate expectation that their executions would not proceed without first having the benefit of the views or recommendations of human rights bodies to which Barbados by treaties had become a member but had not yet incorporated in its municipal law.


This is almost like Prometheus himself stealing fire from his fellow gods and giving it to earthlings!


This is truly Prometheus unbound!  It holds tremendous possibilities for the prospects of public law in the Caribbean in ensuring that Courts strive to achieve fundamental fairness in their adjudicating functions between the citizens and the State and public authorities.  After all, this is what the task of judging is all about.
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