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D E C I S I O N

1.   
Notes:    
An appeal to Banks and Financial Institutions Appeal
Board – S:36 of Banks and Financial Institutions Act, Cap. 263, Laws of Belize.  Supreme Court may accept jurisdiction even when there is a statutory provision for the claimant to appeal to the Appeal Board, if the claim raises exceptional circumstances such as where question of jurisdiction of the Appeal Board arises, or where a constitutional challenge is made.  Whether the chairman of the Appeal Board can grant a stay of the directive of the Governor of the Central Bank pending the conclusion of the claim at the Supreme Court; whether special circumstances exist to warrant the grant of a stay of the directive under S:76 of the Act, pending the appeal to the Appeal Board.     
2.
This application was made by the Belize Bank Limited (BBL), the 
appellant, to me in my capacity as Chairman of Banks and Financial 

Institutions Appeal Board, (the BFIAB Appeal Board, or simply the 

Appeal Board) established under S:70(1) of the Banks and Financial 

Institutions Act, Cap. 263, Laws of  Belize.  The application itself was 

made under S:76 of the Act.  It sought orders of the Chairman, to stay 

a certain directive made on 4.6.2010, by the Governor of the Central 

Bank of Belize (CBB), and to stay an appeal of the applicant to the Appeal Board, pending determination of a claim at the Supreme Court, not of an appeal to the Appeal Board.  The Central Bank of Belize is the respondent.  The relevant part of the application is this: 

“The Applicant, the BELIZE BANK LIMITED (referred to herein as BBL), of 60 Market Square, Belize City, Belize,  applies to the Chairman of the Banks and Financial Institutions Appeal Board (the Appeal Board) pursuant to section 76 of the Banks and Financial Institutions Appeal Act, Cap. 263 of the Laws of Belize, Revised Edition 2000 (the Act) for an order:  

1)   that the Directive  issued by the Central Bank of Belize (the Central Bank) and contained in its  letter dated 4th June  2010 that:  

“BBL derecognize the asset by passing a prior period  adjustment for the $20.0 million, in addition to any accrued interest capitalized and restate the financial statements for period in which the asset was fist recognized.” (the Directive)  

 
      be stayed pending the outcome of Claim 433 of 2010 between 

                BBL and BCB Holdings Limited, Claimants, and Central Bank of 

                Belize, Defendant, or until further order of the Chairman of the                 

                Appeal Board.  

      2)  That BBL’s appeal to the Appeal Board pursuant to section 36    

      (6) of the Act in respect of the Directives be stayed  pending the 

      outcome to Claim 433 of 2010 between BBL and BCB 

      Holdings Limited, Claimants, and Central Bank of Belize, 

      Defendant, or until further order of the Chairman of the Appeal 

      Board.”  

3.
At the hearing last Tuesday, I raised the question as to whether any appeal to the Appeal Board had been filed.  I am now satisfied that a letter dated 14.6.2010, from a Mr. Philip Johnson of the Belize Bank  together with notice of appeal was delivered to a member of staff of the Registry of the Supreme Court.  It was not delivered to my secretary who keeps records of all appeals and correspondence to the Appeal Board.  The member of staff failed to pass it on to my secretary or marshal.  I have, nevertheless, accepted the notice of Appeal dated 14.6.2010, as a valid appeal.  

4.
Determination
I have declined to make the first order sought for the following reasons.  1.   The applicant has on good grounds, successfully secured the jurisdiction of the Supreme Court for adjudicating its complaint regarding the directive dated 4.6.2010, of the Governor of the Central Bank of Belize, and thereby has placed the subject matter of the appeal squarely before the Supreme Court, the right to appeal to the Appeal Board together with the auxiliary right of an appellant to apply for a stay of the directive of the Governor are now subsumed into the Supreme Court claim No. 433 of 2010; the Supreme Court has exclusive jurisdiction.  2.   The Supreme Court in that claim has refused an application by BBL for an injunction order restraining the Governor from enforcing the directive of the Governor made on 4.6.2010, an order by the Appeal Board to stay the directive of the Governor until Supreme Court Claim No. 433 of 2010, is determined will be inconsistent with the decision of the Supreme Court.    

5.
A brief summary of the facts is necessary to explain the reasons for the two decisions that I have reached, and to provide the background to the directive of the Governor.  A fuller account of the facts is in the  two decisions dated 22nd July, 2010, of Legall J in the Supreme Court, in Claim No. 433 of 2010.

6.

My summary is the following.  In the year 2004, BBL gave a loan of 

BZ$29,000,000.00 to Universal Health Services Ltd.  The Government of Belize guaranteed the loan.  Universal Health Services failed to pay the loan, and BBL demanded payment from GOB.  The two entered a settlement agreement in 2007, and another in 2008.  The obligation of the Government was agreed in the settlement agreements as a debt of $39,000,000.00, and was recorded in a loan note.  Under the second agreement US$10,000,000.00 or (BZ$20,000,000.00) part of US$20,000,000.00 (BZ$40,000,000.00) grant by the Government of Venezuela to the Government of Belize for housing for the people of Belize, was paid to BBL.  

7.
In 2008 there was change of Government in Belize.  The new 

Government demanded refund of the BZ$20,000,000.00 paid to BBL, on the ground that it was paid on an illegal agreement.  Some civil societies, namely, Association of Concerned Belizeans, Medical and Dental Officers Union and National Trade Union Congress of Belize, agreed with the demand of the new Government.  They made a claim, No. 218 of 2007, at the Supreme Court against BBL for court declarations that the settlement agreements and the loan note were unlawful under the Finance and Audit Act, No. 12 of 2005, and under the Constitution.  The Supreme Court granted the claim.  BBL appealed and lost the appeal.  It has appealed further.  

8.
The Governor of the Central Bank of Belize also issued a directive requiring BBL to pay the money into the bank account of the Government of Belize at BBL’s bank, in other words, to return the money to GOB.   BBL appealed against the directive to the Appeal Board under S: 36(6) of Cap. 263, and applied for a stay of the directive.  The application for a stay was refused. 

9.
BBL then brought two Supreme Court claims.  The first claim was No. 196 of 2008.  In the claim BBL claimed among others, a declaratory order that the directive of the Governor was unlawful on several grounds, and that the claim be tried at the Supreme Court.  Learned judge Sir John Muria dismissed the claim and ordered BBL to proceed with its claim at the Appeal Board.  The second claim was No. 338 of 2008, in it BBL claimed among other orders a declaratory order that, there was bias in the membership of the Appeal Board arising from appointment of two of the members; and that the Appeal Board was unconstitutional.  Learned Chief Justice Conteh dismissed the claim.  An appeal to the Court of Appeal was also dismissed.  BBL appealed to the Privy Council.  While the two claims proceeded at the Supreme Court, and further to the Court of Appeal, this Appeal Board on its own suspended further proceedings in regard to the appeal to the Appeal Board.  

10.
On 7.8.2008, BBL finally complied with the directive of the Governor, it transferred the sum of BZ$20,000,000.00 to the bank account of GOB.  Notwithstanding, BBL hopes that when its further appeals have been heard the result will be to return the BZ$20,000,000.00 to BBL.

11.
On the above hope, and despite the fact that BBL has transferred the BZ $20,000,000.00 to GOB, BBL continues to show the money in its accounts and balance sheet as part of its assets.  It has included the sum in the item “other assets,” shown as BZ$46, 830,000.00.  The Governor unsuccessfully requested BBL to exclude the sum from its balance sheet, and has issued the directive of 4.6.2010, the subject of this application, requiring BBL to exclude the sum from its balance sheet.

12.
The normal course of action contemplated by the Banks and Financial Institutions Act to resist a directive of the Governor is for a licencee (bank or financial institution) to appeal to the Banks and Financial Institutions Appeal Board against the directive under S:36 (6) of the Act.  On 15.6.2010, the day after it filed an appeal to the Appeal Board, BBL chose, and it was entitled, to bring  a Supreme Court claim, No. 433 of 2010, claiming among other orders, declaratory orders, that: S:36(5) of the Act, under which the Governor issued the directive of 4.6.2010, contravened S:6 of the Constitution of Belize; and that the directive was ultra vires S:36(5) of the Act anyway, the Governor had, “no jurisdiction to issue the directive,” in other words, the Governor exceeded his jurisdiction.  BBL also sought an injunction order restraining the Governor from enforcing the directive of 4.6.2010.

13.
The claim to the Supreme Court was challenged in a preliminary application by CBB, asking for an order that BBL be required to pursue the appeal process under S:36(6) of Cap. 263, to the Appeal Board, and the claim to the Supreme Court be struck out, and further that, the claim be struck out on the ground that it disclosed no reasonable ground for bringing the claim.  The application was refused.  Learned judge Legall J. sitting at the Supreme Court held that the claim that the Governor exceeded his power under S:36 (5) of Cap. 263, and that S:36 (5) itself was inconsistent with S:6 of the Constitution raised a question of the jurisdiction of the Appeal Board to hear the complaint of BBL, “the claim was unusual”, and “the circumstances were exceptional”, and so the general rule that where a statute provides for a statutory appeal procedure, the appeal procedure should be followed prior to coming to court, did not apply to the complaint and claim of BBL.  

14.
Regarding the interim application for an injunction order restraining the Governor from enforcing his directive until the determination of the claim before the Supreme Court, Legall J. refused the application for the reason that the balance of convenience, that is, the balance of disadvantages favoured CBB.   

15.
From the above summary of facts and proceedings, I concluded that the Supreme Court (Legall J sitting) has accepted jurisdiction over the complaint of BBL regarding the directive of the Governor issued on 4.6.2010, and by so doing, the Supreme Court has divested the Appeal Board of jurisdiction over the complaint.  The Supreme Court is now wholly seized of the complaint; any interim order affecting the subject matter, including an order restraining parties from dealing with, or permitting parties to deal with the subject matter of the complaint must be made or refused by the Supreme Court.  

16.
The application before me requests an order made by the Chairman, staying the directive of the Governor made on 4.6.2010, “pending the outcome of [Supreme Court] Claim 433 of 2010… or until further order of the Chairman of the Appeal Board.”  It is my respectful view that, one of the consequences of the Supreme Court accepting jurisdiction over the complaint regarding the directive of the Governor is to deny, or at least suspend the jurisdiction of the Appeal Board over the complaint.  It follows that the Appeal Board cannot make any order in regard to the directive of 4.6.2010.  Moreover, an order by the Chairman of the Appeal Board staying the directive will be inconsistent with the decision of Legall J. at the Supreme Court, refusing to grant an injunction order restraining CBB from enforcing the directive.  The Chairman of the Appeal Board cannot undo an order made by the Supreme Court.  

17.
The question of jurisdiction aside, I would not grant a stay of the directive of the Governor, under S:76.  The facts do not disclose special circumstances.  That an appeal has been made to the Appeal Board without more, does not create special circumstances.  That is why there must be an application for a stay pending the outcome of an appeal.  That the appellant has great hope that its appeal will succeed adds very little and does not create special circumstances, in my view.  The law regarding an appeal is that the decision appealed is correct until decided otherwise on appeal, and the burden is on the appellant to show that the case was decided incorrectly.

18.
The application dated 22.7.2010, of the Belize Bank Limited is dismissed to the extent that it requested a stay of the directive dated 4.6.2010, of the Governor of the Central Bank of Belize.  In view of the first interlocutory decision dated 22.7.2010, of Legall J. in Supreme Court Claim No. 433 of 2010, the appeal of the Belize Bank Limited, dated 14.6.2010, to the Banks and Financial Appeal Board is stayed until the Supreme Court claim has been determined.

19.
Costs of this application are awarded to the Central Bank of Belize, and to be paid forthwith.  In the event costs are not agreed, they will be taxed by the Registrar of the Supreme Court.

  20.
Delivered this Thursday the 5th day of August 2010.

At Belize City.

Hon. Justice Sam Lungole Awich





Chairman
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