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J U D G M E N T  

1.
Notes:
Appeal from a decision of the Registrar – whether the Registrar had 
jurisdiction to decide rate of interest payable on a judgment sum.  Principle on which interest is awarded on a judgment sum – interest  is not awarded by way  of damages, it is awarded on the basis that the defendant has kept the claimant out of the use of his money, and the defendant has had the use of it himself. Interest on a judgment sum may be from the date when the cause of action accrued or from a date when the defendant may be deemed to have had reasonable time to investigate the claim, to the date of judgment, and thereafter from the date of judgment until payment. – ss: 166 and 167 of the Supreme Court of Judicature Act Cap 91.  Deciding whether the rate of interest be a discretionary or fixed rate of interest. Costs of claim and taxation, Part 64 of the Supreme Court (Civil Procedure) Rules, 2005.
2.
On 20.5.2010, I announced my decision after hearing parties, and informed them that I would prepare a written judgment, this is the judgment.  The need to prepare a written judgment arose because the question of awarding interest on a judgment sum and the rate of interest is not a common one in our court.  
3.
The matter I decided was an appeal against a part of a joint order made by the Registrar on 18.12.2009, in the two claims cited in the heading of this judgment.  The order of the Registrar was made pursuant to a judgment of this court entered on 17.11.2008, by consent of the parties.  The subject matters of the order were a bill of costs taxed at $25,350.00, to be paid by the respondent, and interest rate fixed at 12% on the judgment sum, $119,000.00.  The period for charging interest had been agreed in the consent judgment.  
4.
The two claims had been consolidated for trial.  The claimant-respondent, L& R Transfer Limited, had filed two separate claims in court against the defendant-appellant, Town Council of Orange Walk, based on one written contract for services.  The services to be provided were the collection and disposal of waste.  The first claim was for payment for services already rendered; the second was for breach of the contract, it was said that, in breach of the contract, the defendant denied the claimant the right to exercise an option to renew the contract. 
5.
When the two claims came up for joint trial on 17.11.2008, a joint judgment was entered by consent of parties.  In Claim No. 371 of 2005, judgment was entered for the claimant against the defendant for the sum of $119,000.00 and interest at a rate to be agreed, for the period 31.10.2005 to the date of judgment, 17.11.2008.  Claim No. 450 of 2005 was referred to arbitration.  Costs of both claims were to be agreed or taxed.  The full, judgment order was this:

“ORDER


Before The Honourable Justice Awich



In Court



17th November 2008

UPON HEARING Mr. Michael Young, S.C., for the Defendant and Ms. Antoinette Moore for the Claimant

AND the Defendant by its attorney consenting to judgment being entered for the claimant in Claim No. 371 of 2005 without prejudice to the contention that the Contract of 24th May 1999 [the “Contract”] between the parties was void as being incompatible with the defendant’s purpose and an unlawful fetter on the discretion and powers of the Defendant
And the Claimant by its attorney electing to proceed with Claim No. 450 of 2005 by way of arbitration as provided for in the contract.

IT IS HEREBY ORDERED AS FOLLOWS:
1.
Judgment is hereby entered for the Claimant in the sum of $119, 000.00 on the ground that services were rendered and not on the basis of the validity of the Contract.

2.
It is adjudged that interest on the said sum of $119,000.00 accruing from the 31st of October 2005 to the date of the Judgment herein be payable to the Claimant at such rate as may be agreed between the parties, with liberty to apply to the Court for determination of such rate in the event of difference.
3.
That the issue and question in Claim No. 450 of 2005 be referred to arbitration in accordance with the contract.

4.
That the Claims be adjourned to a date in May 2009 to be appointed by the Registrar on the application of the Claimant.

5.
The costs in both matters are reserved for the Court to determine if not agreed upon by the parties.


DATE
27th  November 2008

BY ORDER

Deputy Registrar”

6.
Subsequently, parties failed to agree costs and rate of interest, and so the respondent applied to the Registrar to have the costs taxed, and rate of interest fixed.  On that application the Registrar proceeded to make the order of 18.12.2009.  The appellant appealed to this court against the part of the order that fixed the rate of interest at 12%, it did not appeal against the part of the order that taxed costs of the claim at $25,350.00. 
7.
Determination.


Jurisdiction of the Registrar.
The application of the claimant to the Registrar was cited as made under R 64.12 of the Supreme Court (Civil Procedure) Rules, 2005.  I have not seen any part of R64.12, or any other rule that authorizes the Registrar to assess rate of interest.  Part 64 of  the Rules is about costs of claim only.  It seems that the learned Registrar assumed the jurisdiction to decide the rate of interest because of, or was misled by, the request in the application that: “interest on the judgment sum as well as costs… be assessed”.
8.
Learned counsel Mr. Michael Young S.C., for the appellant, opened his address by informing the court that he did not wish to raise the point of lack of jurisdiction, he preferred to rely only on the merit of  the appeal, namely that, an error of law was made by the Registrar in fixing the rate of interest.  I appreciate the time saving approach by Mr. Young, however, it is my respectful view that, this court cannot ignore an important point such as jurisdiction.  For the reason that the Registrar had no jurisdiction, I straightaway allow the appeal and quash the order made by the Registrar on 18.12.2009, to the extent that it ordered the rate of interest at 12% per annum.  
9.
Rate of interest on a judgment sum.
In the judgment entered by consent, it was ordered that the rate of interest would be agreed by the parties, and they were given leave to apply to court in the event they failed to agree.  Parties failed to agree the rate of interest.  The application for assessment of the rate of  interest should have been made to a judge; it was wrongly made to the Registrar.  I now proceed to decide the rate of interest as if the application was made to a judge.
10.
The original rule of the common law regarding award or denial of interest on a judgment sum does not apply anymore in Belize (nor in England), because the power of court to order interest on a judgment sum is now a matter of statute.  In Belize the law is in ss: 166 and 167 of the Supreme Court of Judicature Act, cap 91, Laws of Belize.  It is desirable however, as a matter of background, to mention the common law, and briefly outline the statutory development of the law regarding award or denial of interest on a judgment sum, because the rationale for awarding or denying interest was developed during the application of the common law, and then given effect by statutes.
11.
At common law, the rule that courts settled on was that, interest on a debt or damages therefrom could not be awarded in the absence of express agreement between the parties, unless it was payable as a usage in a particular trade – see Page v Newman 9 B & C 378, and also, London Chatham and Dover Railway Co. v S.E. Railway Company [1893] C.A. 429.  The uncertainties that had existed before that rule of the common law settled, for example that, interest could be awarded as compensation for the damage done, began to wane since the judgment of Lord Tenterden in Page v Newman cited above, where he stated that: 
“interest is not due on money secured by a written instrument, unless it appears on the face of the instrument that interest was intended to be paid, or unless it be implied from the usage of trade, as in the case of mercantile instruments”.   
12. 
When London Chatham and Dover Railway Co. v S.E. Railway Company, cited above, was decided the Court of Appeal (UK), was confident that since Page v Newman, the rule of the common law that, interest on a judgement sum could not be awarded in the absence of express agreement between the parties, unless it was payable as a usage in the particular trade, had remained consistent.    
13.
Equity followed the rule of the common law regarding award or denied of interest.  So, whatever injustice was occasioned could not be ameliorated. 

14.
Statutory development of the law commenced after Page v Newman.  The common law was put into legislation in, Lord Tenterden’s Act, (3 & 4 c.42, s. 28).  Section 28 of the Act provided that:  
“Upon all debts or sums certain payable at a certain time… the jury on the trial of any issue or on any inquisition of damages, may if they shall think fit, allow interest to the creditor at a rate not exceeding the current rate of interest from the time when such debts or sums be payable by virtue of some written instrument at a certain time”.  
15.
The phrase, “debts or sums certain payable”, was interpreted by courts in a restricted way.  Courts held that sums payable had to be sums which were due absolutely – see the London Chatham and Dover Railway Co. v S.E. Railway Co. case.  So, sums for which interest could be awarded remained restricted.  Upto this point, interest could be awarded  only on debts and damages therefrom, and not on special or general damages for tort.  
16.
The common law as stated in the above statute was applied for some time, however, over time judges began to view the common law rule as unjust.  For example, right in the London Chatham and Dover Railway v S. E. Railway Company, Lord Herschell, Lord Chancellor, stated his dissatisfaction with the common law in following words:
“…..I think that when money is owing from one party to another and that other is driven to have recourse to legal proceedings in order to recover the money due to him, the party who is wrongfully, withholding that money from the other ought not in justice to benefit by having the money in his possession and enjoying the use of it, when the money ought to be in the possession of the other party who is entitled to its use.  Therefore, if I could see my way to do so, I should certainly be disposed to give the appellants, or any body in a similar position, interest upon the amount withheld from time of action brought at all events”.
17.
Fourty one years later, the wish of the Chancellor was granted.  Based on a recommendation in the report of the Law Reform Committee (Command Paper 4545), 1934 (UK), the rule of the common law stated in Lord Tenterden’s Act was changed in England by s: 3 (1) of the Law Reform Act, 1934, (UK).  The section gave courts the power to award interest on debts and damages, even where parties had not agreed to interest, and interest was not payable as a usage of trade.  The rationale for the change was that the defendant wrongfully kept the claimant away from the use of his money – see Harbutt’s Plasticine Ltd v Wayne Tank and Pump Company [1970] 2 W.L.R  198.
18.
Twenty years later in 1954, the provisions in s: 3 (1) of the Law Reform Act, 1934, (UK) were improved by s: 5 of the Law Reform (Miscellaneous Provisions) Act, 1954 (UK).  The improved provisions were the following:
“(1) In any proceedings tried in any court of record for the recovery of any debt or damages, the court may, if it thinks fit, order that there shall be included in the sum for which judgment is given, interest at such rate as it thinks fit, on the whole or a part of the debt or damages for the whole or any part of the period between the date when the cause of action arose and the date of the judgment: provided that nothing in this section shall authorize the giving of interest upon interest.”
19.
So, by authority of the above statutory provisions, courts were finally empowered to award interest, “in any proceedings… for debts or damages”.  Damages included damages arising in tort.  But the power of court to award interest on debts and damages even where parties had not agreed and interest was not chargeable as a usage of a trade, and to award interest on damages in tort claims, remained discretionary.
20.
Belize adopted in its own statute the law regarding award of interest on judgment sum from the Law Reform Act, 1934 (UK), as improved by section 5 of the Law Reform (Miscellaneous Provisions) Act, 1954 (UK).  The statutory provisions in Belize are in  ss: 166 and 167 of the Supreme Court of Judicature Act, Cap. 91 (Belize).  The more important section in deciding this appeal is s: 166.  For convenience of comparison I quote s: 166 of Cap. 91 (Belize) here:
“166
In any proceedings tried in the court for the recovery of any debt or damages, the court may, if it thinks fit, order that there shall be included in the sum for which judgment is given, interest at such rate as it thinks fit, on the whole or a part of the debt or damages for the whole or any part of the period between the date when the cause of action arose and the date of the judgment:
Provided that nothing in this section shall-

(a) authorize the giving of interest upon interest; or

(b) apply in relation to any debt upon which interest is payable as of right whether by virtue of any agreement or otherwise; or

(c) affect the damages recoverable for the dishonour of a bill of exchange”.
21.
The law progressed on in England.  By s: 22 of the Administration of Justice Act, 1969, (UK), the power of courts to award interest on damages for personal injuries became compulsory, unless the court was satisfied that there were special reasons why no interest should be awarded.
22.
Belize has not gone as far as the provisions in s: 22 of the Administration of Justice Act, 1969 (UK).  However, s: 167 of the Supreme Court of Judicature Act, (Belize), provides for interest at six percent per annum on “every judgment debt”, from the time of entering up the judgment until payment.  The section states:
“167
Every judgment debt shall carry interest at the rate of six per centum per annum from the time of entering up the judgment until the same is satisfied, and such interest may be levied under a writ of execution on such judgment”.
23.
In my view, s: 167 makes it compulsory to award interest on a judgment sum from the date of the judgment until payment, and at the fixed rate of six percent per annum.  It is therefore good practice pursuant to s: 167, that a judge states in a judgment order that the judgment sum shall carry interest at six percent per annum from the date of judgment until payment.  If the judge does not state so, the judgment creditor will be entitled anyway under the section to charge and demand interest at six percent per annum until payment of the judgment debt.  
24.
The interest in this appeal.
The interest in question in this appeal falls under Section 166 of the Supreme Court of Judicature Act.  The reason for that conclusion is that in the consent judgment the period for which interest is chargeable, 31.10.2005 to 17.11.2008, falls after the first cause of action had accrued, and ends on the date of the judgment.  The principal sum, $119, 000.00 was made up of several smaller sums demanded on various dates, and not paid.  Had the commencement date of charging interest not been agreed, the court would have to decided on a date or dates from which it could be said that the claimant was kept out of monies which ought to have been paid to him, that is, a date or dates from which it could be said that the claimant was denied the use of the sums to which he is finally adjudged entitled.
25.
Sometimes courts allow free of interest, a short period after the date when the cause of action accrued, on the ground that a defendant may require a short time after the claim form has been served on him, to investigate the claim and decide whether he will admit liability.  In that event, should the defendant resist the claim, but later suffer judgment against him, court will award interest from a date which it regards as would have allowed the defendant reasonable time after service of the claim form on him to investigate the claim and make up his mind as to whether he would admit the claim.  
26.
In this appeal, the date from which interest is chargeable has been agreed, the only question for decision is whether 12% is the appropriate rate that the court should fix, and if not, what rate should the court fix.

27.
Mr. Young submitted that there has been no evidence to prove to the court that 12% was the appropriate rate.  In the absence of evidence, Mr. Young submitted, the court should fix 6% which is the court rate of interest.  He cited, Thomas Jefford and Rosemary Jefford v Phyllis Gee [1970] 1 All E.R. 1202, in support of his submission.  Learned counsel Mr. Kareem Musa, for the respondent, submitted that the Registrar (I substitute judge) had discretion in deciding rate of interest on a judgment sum, and that 12% fixed by the Registrar was a fair rate that even favoured the appellant.  Mr. Musa informed the court from the bar table that the bank rate was 14%.
28.
I note here that, it was not part of the contention by Mr. Young that interest on judgment sum was not pleaded.  That might have been because he was aware that interest was claimed in the statement of claim, or he was aware that the law is that court may award interest under s: 166 of Cap. 91 whether or not the claimant has pleaded it.  Mr. Young’s point was simply that the rate of interest was not proved by evidence.  I took that submission to mean that in Belize, the rate of interest must be proved.

29.
Case law in England has established that s: 3 of the 1934 Act, (UK), (adopted by s: 166 of Cap. 91 Belize) did not require a claimant to plead, that is, make a claim in the statement of claim for interest to be awarded, although it was not objectionable – see Riches v Westminster Bank Ltd [1943] 2 All E.R. 725.  It is my view however that, if a particular rate of interest is desired on good grounds, it is desirable that the claimant pleads and proves the particular rate of interest.  That view is not inconsistent with the rule that a claimant need not plead and claim interest.
30.
The principle regarding fixing the rate of interest on a judgment sum is that, the rate must be a realistic rate.  That was stressed in the judgment of the Court of Appeal (England) in the Jefford v Gee case, cited above.  It was a case of causing injuries by negligence.  The first claimant was knocked off a motor scooter.  Liability was admitted.  The trial judge awarded special damages and also general damages for pain, suffering and loss of amenities.  He refused interest on special damages, but awarded interest at 6 ½ % on general damages.  On appeal and cross-appeal, it was held that under s: 3 of the 1934 Act (UK), court had the power to award interest on special damages as well as general damages, and that the rate of interest had to be a realistic rate of interest, based on bank interest rate for short term investment.
31.
The rate of interest regarded by the Court of Appeal (UK) as a realistic rate in the above judgment was the rate payable on money deposited at court, which money would in the usual course be placed on short term investment account in a bank, and which would be withdrawn on short notice.  The court said that in England the rate was fixed by the Lord Chancellor from time to time, based on the rate payable by the bank on short term investment.  When Jefford v Gee was decided, the rate was 6% per annum.
32.
In Belize the Chief Justice has never fixed a rate of interest for money deposited at court.  There is therefore no guide to interest rate that may be awarded by courts under S: 166 of Cap 91.  In my view then, despite the guidance given in the Jefford v Gee case that, the realistic rate of interest is the rate payable on short term investment (deposit), the claimant in Belize needs to prove by evidence, what the court may take as a rate of interest for short term investment, the realistic rate. He may plead it or simply include it in a witness statement in order to prove it.  My view is based on the fact that we do not have a rate of interest fixed by the Chief Justice from time to time as is done in the U.K.  
33.
In this appeal the rate of interest was not pleaded, agreed or proved.  It was said from the bar table that, the bank rate was 14% and so 12% was a reasonable rate to fix.  I understand the rate of 14% to be the bank landing rate.  That is not the rate payable on a short term investment, which courts regard as a realistic rate of interest.  In my view, a claim of interest based on a bank landing rate is a claim in the nature of damages, that is, compensation for loss occasioned.  According to Page v Newman and London Chattam and Dover Railway Co. v S.E. Railway Co., interest on a judgment sum is not awarded by way of damages (compensation).  
34.
If the respondent intended to claim 14% or 12% as damages for loss occasioned, the respondent should have pleaded the rate of interest as the basis of assessing compensation for the loss occasioned.  Like any claim for damages the 14% or 12% sum paid as interest on the loan would have to be subjected to all the rules of awarding damages.  One such rule is the rule about causation and remoteness of damages.  In this case, I have doubt that payment by the respondent of interest to a bank on a loan is a loss which may fairly and reasonably be considered as arising naturally according to usual course of things, from the failure of the appellant to make payment on the invoices presented by the respondent, or from the appellant denying to the respondent the option to renew the contract.  I also doubt that loss arising from payment of interest on a bank loan would have reasonably been in the contemplation of the parties, when they signed the contract, as the probable result of the two instances of breach – see Hadley v Baxendale (1854) 9 Exch. 341 and  Simpson v London and N. W. Railway Company (1876) 1 Q.B.D. 274.
35.
In the absence of agreement or proof of a realistic rate of interest, the only clue that the court has is the fixed rate of six percent under s: 167, eventhough that rate of interest is specifically applicable to the period from the date of judgment to the date of payment.  I have no better clue.  I prefer a statutory clue to a one sided statement from the bar which is not supported by evidence.  Accordingly, I fix the rate of interest payable from 31st October 2005 to 17th November 2008, the date of judgment, at 6% (six percent) per annum.
36.
Although s: 167 of the Supreme Court of Judicature Act does not directly apply to this appeal, let me mention in regard to the section that, the general principle in fixing interest rate on a judgment sum is that the rate must be a realistic rate.  But the hands of court are tied in Belize in regard to deciding the rate of interest under s: 167, applicable to a judgment sum, from the date of judgment to the date of payment.  That is because s: 167 of Cap. 91 has fixed that rate at six percent per annum; it is a statutory rate, courts cannot depart from it.  Unfortunately the section does not provide for review of the rate from time to time.  Should an occasion arise to amend the Supreme Court of Judicature Act, the power to review and fix the rate of interest from time to time could be given to the Chief Justice, exercisable by Legal Notice or a similar instrument.  There is no reason why the rate of interest under s: 167, on a judgment sum should not also be a realistic rate derived from bank interest rate on a short term deposit, which rate could fluctuate.
37.
Costs of this appeal and one-half costs of the proceedings before the Registrar are awarded to the appellant.

38.
Dated this Monday the 31st day of May 2010
At the Supreme Court
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