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J U D G M E N T  

1.
Notes:
Law of Property – Minister’s Fiat of a lease, and Minister’s Fiat grant of 
freehold title; whether failure of the Registrar to enter a grant of lease or grant of freehold title invalidates the grant – ss 7,9,13,15,16 and 17,19 and 20 of National Lands Act Cap. 191; waiver of breach of terms of a lease; mistake in granting a subsequent lease; cancellation of lease of national  land, s:11 of the Act.  Land Certificate of freehold title conferring indefeasible title, subject only to fraud, mistake or knowledge of fraud mistake –ss: 34 and 143 of the Registered Land Act, Cap. 194.  
2.
Many matters of facts were contested in this claim.  Only a few were material to the determination of the claim.  The claim is by Ms. Juanita Juan that, she owned land known originally as Lot 1492, San Ignacio Town, Cayo District.  It became known as Parcel 466, Block 23, San Ignacio Registration Area, when in 2009, the area was declared a “Compulsory Registration Area” under s: 4 of the Registered Land Act, Cap 194, and the claimant obtained a Land Certificate thereunder on 8.4.2009.  For ease of reference, I shall refer to the land as Lot 1492.   The claimant claimed that she first owned a lease of the land which was National Land, by authority of a letter dated 30.11.1987, notifying her that the Minister responsible had approved her application for a lease of the land; and that later she became the owner of the freehold title to the land, by purchase in 2003, following a letter dated 15.4.1996, notifying her that the Minister had approved sale of the land to her.  She then obtained a Land Certificate under ss: 34 of the Registered Land Act on 8.4.2009.
 3.
The complaint of Ms. Juan was that the first and second defendants, Roberto Harrison and Carmen Harrison, husband and wife, to whom I shall refer as the two defendants, wrongfully took occupation of her land, Lot 1492, by building an extension to their house which was originally wholly on their adjacent land, Lot 1493, San Ignacio Town, and the two defendants have refused to vacate the land, thereby “the defendants have caused the claimant to suffer loss and damage”.  The statement of claim did not state the claim in as straight forward way as I have, but the elements of the claim were sufficiently identified therein.
4.
The reliefs that the claimant asked for in her statement of claim were: (1) possession of the land, Lot 1492; (2) mesne profit; and (3) interest and costs.
5.
The defendants admitted that they owned the adjacent land, Lot 1493.  They also admitted that they built an extension of their house across the common boundary of the two lots, and built a fence enclosing the two lots, 1492 and 1493 together.  They contended that the second defendant acquired and owned from December 2000, a lease over Lot 1492.   They said that the lease was granted by the Minister responsible by a letter of approval dated 7.12.2000, it was to last for six years, and the second defendant was given the option to purchase the freehold title.  The two defendants said further, that they took possession of the land in the year 2001, and built on it.  They also said that they had complied and continued to comply with the terms of the lease.  On those grounds the defendants contended that the claimant did not own Lot 1492 nor had any right over it.
6.
The Attorney General was joined as the third defendant, on the application of the claimant.  He was joined so that he would defend the actions of the Minister of Land and Natural Resources, if that was desired.  Attorney General has chosen not to participate in the proceedings.  I took that to mean that it did not matter to the Attorney General and through him, the Minister responsible, whether the court decided to give the possession of the land to the claimant or to the defendant, and made an order directing the Registrar to cancel or otherwise alter registers.
7.
The Facts.

The statement of case for the claimant, and for the two defendants were bare, and close to being vague.  Fortunately that did not cause difficulties.  The parties subsequently stated their cases in detail in their witness statements and in witness statements of their respective witnesses.  In court they answered questions in crossexamination in sufficient detail.
8.
The material facts which I have accepted are these.  On 30.11.1987, the claimant obtained a lease of “a lot” of National Land by approval by the Minister responsible.  It was for 20 years, with an option to extend the duration.  The rent was $9.00 per annum, and could, “be credited towards the purchase price”, so an option to purchase the freehold was a term of the lease.  The claimant did not clean the land regularly, but she built a wooden house or hut on it.  The date of building the hut was not definite, but about 1994 – 1995.  
9.
Some 7 ½ years later on 13.6.1995, a certain Ms. Anselma Sanz obtained lease over the same land. Despite that, 9 months later on 15.4.1996, the claimant proceeded to obtain approval by the Minister for her to purchase the freehold title to the land.  Anselma Sanz then learnt of the lease of the claimant and may be, of the offer by the Minister to the claimant to purchase the land.  In 1999, the claimant and Ms. Sanz went together to Lands Office to resolve the matter.  Ms. Sanz was advised by a lands officer that the first lease would prevail.  She also learnt on her own later that, the two defendants were building on the land.  She abandoned her claim to a lease over the land.
10.
While the above transactions and discussions were going on in regard to Lot 1492, the two defendants in 1994 bought from one Mccloria Garcia,  a lot, No. 1493, adjacent to the land in question, lot No. 1492.  They were bothered by the bushy state of Lot 1492 and by thieves hiding on it.  They applied to the Minister for a lease of the land.  On 2.12.2000, the Minister approved yet another lease of Lot 1492, this time to the second defendant.  The two defendants said, the lease was for a period of 6 years renewable, and that it included an option to purchase the freehold title.  The two defendants entered the land in 2000, and built on it in 2001.  
11.
Despite the latest lease, that granted to the two defendants, the claimant was allowed to purchase the land, and in December 2003, paid the purchase price.   Minister’s Fiat Grant of freehold title, No. 1221 of 2003, was issued to her on 8.12.2003.  It was only on 30.4.2008, that Lands Office informed the second defendant that her lease had been cancelled.  

12.
Later the claimant applied for and obtained a Land Certificate No. LRS 200902592 dated 8.4.2009, under s:34 of the Registered Land Act.  
13.
Determination.
Learned counsel Ms. Roberta Usher, for the two defendants, correctly identified the claim of the claimant as one in trespass based on ownership (i.e. ownership with right to immediate possession) of the land.  Even if the statement of claim did not specifically mention trespass, one must identify the law under which a claim is made.  The law is that a claim in trespass is available to a claimant in possession of the land, or a claimant including a title holder, who has a right to immediate possession – see Ellis v Loftus Iron Co. (1874) L. R10 CP, and Southport Corporation v Esso Petroleum Ltd [1956] A.C. 218.  
14.
In this claim the claimant alleged wrongful occupation of the land, Lot 1492, by the two defendants in 2000 to the present.  By alleging wrongful occupation she alleged trespass.  Trespass is any direct unjustifiable interference, that is, intrusion upon land in the possession of another.  The claimant based her right to possession first on a lease, and then on a right to immediate possession accruing from a freehold title since 2003, when she obtained Minister’s Fiat Grant of title.
15.
Both learned counsel Mr. Jose Cardona, for the claimant, and learned counsel Mrs. Roberta M. Usher, for the two defendants, raised very many points of facts and law in their submissions.  I mean no disrespect, I shall, in order to save scarce court time, deal with only those points that I consider sufficient to decide the claim.
16.
Counsel’s submissions could be summarized and grouped under the following heads: (1) that the claimant’s “lease” was not a lease in law; (2) if it was a lease, then the claimant breached its terms and the lease was cancelled; (3) similarly, that there was no contract for sale of the land, that is, sale of the freehold title, between the Government and the claimant; (4) if there was a contract of sale then the claimant failed to pay the purchase price in time; and (5) if the claimant purchased the land, then she took title subject to overriding interests of the two defendants.
17.
The first ground for the contention that the claimant’s lease was not a lease was that, the letter of approval did not identify the land and that, it was not signed by the claimant and returned to the Commissioner of lands.  In my view, the land was sufficiently identified.  A lands officer went and physically identified the land.  The lot number was given as 1492, San Ignacio Town.  Later before purchase in 2003, a plan was drawn and filed at the Registry.  The land to be purchased was properly identified.   
18.
The second ground that, the claimant did not sign and return the lease letter might have been a good ground had it not been overtaken by part performance.  Notwithstanding failure by the claimant to return a signed copy of the lease letter, the Commissioner allowed the claimant to build some structure on the land and to treat the land as leased to her.  A contract of lease was made.  In my respectful view, all the elements of a lease were included in the agreement for a lease between the Government and the claimant.  The land was identified, exclusive possession was given to the claimant, the duration of the possession was definite, rent was payable and the parties were certain – see the Southport Corporation v Esso case, and Street v Mauntford [1989] 1Q.B 486.
19.
The third ground for contending that the claimant’s lease was not a lease, was that, “it was not registered and therefore void under s: 17 of National Lands Act”.  That ground does not help the two defendants in their defence, because the Government, the lessor, was responsible for registering and maintaining a “Fiat Plan Book” under ss: 16, 17, 19 and 20 of the Act.  If that was not done, nevertheless the Government continued to deal with and regard the claimant as its lessee.  Moreover, there has been no evidence that the subsequent lease to the second defendant in 2000, on which the two defendants rely, was duly registered.  The defendants did not exhibit documents regarding their said lease.  The same argument that “a lease” which was not registered was void, could also be made in respect to the year 2000 lease on which the two defendants rely.  In any event, the two defendants cannot raise mere jus tertii, that is, a better title of a third party, as their defence to a claim of trespass against them, they must prove their own title and right to immediate possession,
20.
That the claimant did not occupy the land was disproved by evidence.  She took occupation by entering and building a house or hut on it.  Mr.  Eluterio Jimenez, witness number 3 for the claimant, was the builder.  He also kept the land clean for some time.  The operation of the lease commenced by that act of occupation.
21.
That the claimant, did not pay rent upto when the two defendants obtained a lease over the land, did not maintain the land in good condition, did not build a residential house of the required value on the land, and abandoned the land (i.e. the lease) are all matters that go to breach of the lease.  All that may be true, but as matters that go to breach of the lease, they should have been raised by the Government, the lessor, with the claimant, the lessee, and due process of cancellation of lease of National Land under s: 11 of National Land Act, should have been carried out to effect cancellation.
22.
As it is, despite proof that the claimant breached many terms of her lease, it was not cancelled by the Government.  When the second defendant obtained her lease on which the two defendants rely, the claimant’s lease was still subsisting.  The lease to the second defendant was issued in error, since it was over the same land and the same period as the latter period of the claimant’s lease; and it is not a sub-lease.  The defendants are liable in trespass to the claimant.
23.
That the defendants were in occupation of the land when the claimant obtained and registered her freehold title, also does not help the two defendants.  The basis of their occupation was that they held a lease over the land.  I have already held that their lease was granted in error and could not defeat the prior lease of the claimant, which prior lease remained valid.  The Government did not cancel the claimant’s lease despite being aware of the breach by the claimant of several terms of the lease.  Instead, the Government waived the breach of terms and proceeded to sell the reversionary interest, the freehold title, to the claimant.  The overriding interests claimed by the two defendants were not legal or equitable interests and so were no interests at all to qualify as overriding interests.
24.
I need to mention again that, I have held that the sale by the Government to the claimant of the freehold title to Lot 1482, confirmed by a Minister’s Fiat Grant was a valid sale.  It created a legal title for which a Land Certificate issued under s: 34 of the Registered Land Act.  That title is indefeasible, it can be defeated only by fraud or mistake, or knowledge of fraud or mistake –see William Quinto v Santiago Castillo Ltd, Privy Council Appeal No. 27 of 2008, and s:143 of the Registered Land Act.  The two defendants have not proved any fraud, mistake or knowledge of them, in the transactions leading to the grant of the freehold title to the claimant.

25.
The final order I make is that the two defendants, Roberto Harrison and Carmen Harrison are liable in trespass to the claimant, Ms. Juanita Juan.  She is entitled to recover possession of Lot 1492, now Parcel 466, Block 23, San Ignacio Registration Area, from Roberto Harrison and Carmen Harrison.  I order the defendants to vacate the land in 90 (ninety) days.  The claimant is also entitled to damages which would be the rental value of Lot 1492 from 2001 to date.  The claimant claimed $41,315.00 which seems to be a lesser sum.  I award that sum.  I also award interest at 6% per annum from 6.9.2007, the date on which the claim was filed, until full payment.   Costs of the claim, to be agreed or taxed, are also awarded to the claimant.
26.
Delivered this Friday the 18th day of June 2010
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