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J U D G M E N T

Introduction
1.     
This is a claim against the first Defendant and second Defendant for monies unlawfully  misappropriated.  The claim against the first Defendant is for the sum of $360,918.60 being  the value of monies unlawfully misappropriated by him while in the employment of the Claimant.  The claim against the first and second Defendants is for the sum of $65,299.96 being  the value of monies unlawfully  misappropriated by the first Defendant while in the employment of the Claimant and which were deposited  with and unlawfully retained by the second Defendant.

2.    The Claimant is a businessman and owner of a hardware store named Belican Supply Depot.  The first Defendant was the employee of the Claimant.  The second Defendant was acquainted with the first Defendant and did deliveries for the Claimant.
Statement of Case  
3.    The Claimant say that in or about January 1997 he employed the 1st Defendant as a sales clerk to work in the hardware store and in  or about early 2003 the 1st Defendant was promoted to the position of manager with the general responsibility of running the hardware store and in particular keeping the accounting books and ensuring that all expenses were paid.  That an account held  with the Belize Bank was used to make all deposits and pay out all expenses and overhead as it pertained to the running of the hardware store and the Claimant  remained at all times the sole signatory to this account.

4.      At paragraph 7 of the Statement of Case, the Claimant says that it became routine in the day to day operations of the hardware store for the Claimant to give the 1st Defendant executed blank cheques, drawn on the Belize Bank account, which the 1st Defendant would in turn use to pay expenses, purchase stock and settle miscellaneous other matters for the running of the hardware store.  The 1st Defendant would simply enter the relevant amounts paid on the cheque  stubs.

5.      The Claimant says  at paragraph 8 and 9  that in  early 2008 he  became suspicious after the 1st Defendant informed him that the 1st Defendant’s wife wanted to bring in some cheques which would cost the 1st Defendant his job.  The Claimant says that he  immediately visited the Belize Bank where he requested copies of the most recent bank statements for Belican Supply Depot.  The Claimant says that he  discovered that the 1st Defendant was embezzling substantial sums of money from the Belize Bank account through a fraudulent cheque scheme.  The Claimant therefore reported the matter to the police and had the 1st Defendant arrested.
6.     At paragraph 10, the Claimant says that he continued doing an extensive investigation of his accounting books and bank statements and discovered that in at least 72 (seventy two) instances where the 1st Defendant was given executed blank cheques,  the 1st Defendant would insert an increased amount on the    cheques  and enter a lower figure on the cheque  stub.  The 1st Defendant would then cash the cheque and unlawfully retain the difference. That in  total the 1st Defendant misappropriated monies in the sum of $426,218.56

7.       The  Claimant says at paragraph 11 that from its  investigations it has been discovered that 10 (ten) of the above mentioned cheques  were issued to the 2nd Defendant for amounts in excess of which the 2nd Defendant was lawfully due.  The total excess under the said 10 checks which the 2nd Defendant unlawfully   retained was $65,299.96.

8.
At paragraph 12 and 13 of  his Claim, the Claimant states that  on numerous occasions he requested that the 2nd Defendant return the excess amounts he had received and unlawfully retained but the 2nd Defendant has refused to do so.  The 2nd Defendant is therefore deemed to have known that he had no justifiable reason to retain the sums which he was given by the 1st Defendant.  That in  the premises the Claimant is entitled to the value of monies which the Defendants misappropriated.

9.      At paragraph 14, the Claimant   set out the particulars of loss in a  spread sheet listing the cheques  which were issued together with the actual sum processed, the sums entered on the cheque  stub and the difference which the 1st Defendant misappropriated.  See Statement of Claim for table which shows a total of $ 426,218.56. 
Statement of case of first Defendant
10.    The first Defendant says that the Claimant was the person who gave him  all instructions and that he  followed whatever instructions that were given to him.  He says that he did not keep account books or deal with bank statements as the Claimant himself kept all the books.  The First Defendant further says that all that he was instructed to do where the bills are concerned was to check the bills that were required to be paid at the end of the month and to give those bills to the Claimant so that the Claimant could prepare the cheques to pay the bills.  He says that the  Claimant prepared the cheques himself. 

11.   The First Defendant further says that  the Belize Bank account and the Scotia Bank account of the Claimant  were used by the Claimant to pay for US dollars that he  usually purchased from US citizens who would in turn use their USA account to transfer the US dollars that the Claimant purchased into the Claimant’s USA bank account.  The Claimant also used his VISA credit card  account which he held with Scotia Bank in order to transfer US dollars into his USA account and paid his  credit card debt with Belize dollars.  The First Defendant  says that although he was present he did not personally handle the accounts.  He says that he  was always present when the transactions relating to the purchase of US dollars were done and  that he  was the person whom the Claimant would send to cash the cheques at the bank for the purpose of obtaining Belize Dollars to pay for the US dollars.

12.     The First Defendant  says he  noticed  that when the Claimant wrote the cheques in respect of the transaction for the purchase of US dollars he did not immediately write up the cheques stubs but he had a book in which he wrote down the amount that he paid out.  Then at a later date,  sometimes a month after,  he would write up the cheques stubs but on many occasion the amount that the Claimant wrote was inconsistent with the amount that the First Defendant remembered that was paid out.  The first Defendant says that these are the only checking scheme of which  he  knows about.         

13.    The First Defendant denies paragraph 7 of the Statement of Claim and says that at no time did the Claimant leave executed blank cheques drawn on the Belize Bank for the First Defendant to pay expenses, purchase stocks, and settle miscellaneous matters because the store was managed by the Claimant himself and the First Defendant only did those things which he was instructed to do at any given time.

14.    The First Defendant further says that the only occasion when the Claimant gave him signed blank cheques were on occasions when the Claimant went on holidays and he left the First Defendant to pay the debts on the VISA credit card.  The First Defendant further says that the procedure that the Claimant had in place for the payment of bills was for the First Defendant to take to the Claimant all the invoices, with the amount owed to creditors  and the Claimant would check each invoice and only after being satisfied that  the invoices and the amount stated on the invoices were correct  that  the Claimant would  write and sign the cheques.            

15.     The First Defendant denies paragraph 8 of the Statement of Claim and 

says that at no time did he ever inform the Claimant that the First Defendant’s wife wanted to bring in some cheques which would cost the First Defendant his job.  The First Defendant further  denies paragraph 9 of the Statement of Claim and says that at no time was he embezzling money from the Claimant through a fraudulent cheque scheme. 
16.    The first Defendant  admits that the Police arrested him based on a report made by the Claimant but the First Defendant says that he was arrested for something that he did not know about.    The First Defendant further says that the allegation  made by the Claimant are not true and that he did not misappropriate any or all monies to the sum of $426,218.58  and therefore the Claimant is not entitled to any money.      

           Statement of case of second  Defendant

17.
The Second Defendant denies the allegation made in paragraph 11 

of the Statement of Claim and says that at no time has he ever received any money from anyone to which he was not entitled and that he has never received $65,299.96 from anyone.

18.    The Second Defendant further  denies paragraph 12 of the Statement of claim and says that he has received no money from the First Defendant.  The Second Defendant further says that he can recall that sometime ago the Claimant personally had approached him and told him that he believed that the First Defendant had mistakenly over paid him for work which he had done for the Claimant by some $10,000.00 and the Second Defendant had then notified the Claimant that he had received no such sum of money.

19.
The Second Defendant further says that the Claimant had also approached him and asked him for his assistance in trying to discover if the First Defendant had been stealing money from the Claimant and the Second Defendant had then told the Claimant that he did not wish to engage in such an undertaking.  The Second Defendant further says that sometime after, the Claimant and later the Claimant’s Attorney accused the Second Defendant of receiving money from the First Defendant. At first they said $66,270.00 then they later said $75,270.00, however, the Second Defendant says  that he has never received either of the two sums of money.

20.     The Second Defendant denies paragraph 13 of the Statement of Claim and says that at no time did he misappropriate any money from the Claimant and therefore the Claimant is not entitled to any money.
Evidence 

21.    The Claimant  filed a witness statement on his own behalf.  The Defendants filed two  witness statements which are from the first Defendant and the second Defendant.  All the witnesses were cross-examined.

Objections taken  at trial

22.    Learned Counsel, Mr. Willis objected to all the documents in this case which formed  part of the witness statement of the Claimant and to the reliance on  those documents.    The Court expected at trial  for the Claimant to  produce the original copies but  this was not available.    It would have been proper for Learned Counsel, Mr. Reyes to have informed Mr. Willis  before trial that he has no original copies available  but  he did not do so.    It would also  have been proper  for Learned Counsel, Mr. Willis  to  have  enquired to inspect the original copies before trial.  Further,   it would have also been proper for Learned Counsel, Mr. Willis to have made  his objections known  before trial and not wait to  spring this surprise on  the morning of trial.  The new Supreme  Court (Civil Procedure)  Rules 2005,  allows for  objections to be taken  at Case Management and at Pre-Trial review.   Mr. Willis having seen the witness statement of the Claimant was in a position to make his objections known at Pre-Trail Review.     Learned Counsel   objected to the admission of the documents on the morning of the trial  on several grounds.  That the documents are  hearsay and that the original copies were not produced.  Mr. Willis has also expanded on the reasons for his  objections in his closing written submissions.

 23.    Learned Counsel, Mr. Reyes in response to the objections   submitted that he is not trying to prove that any statement made is true or not true.  That the documents are part of the Claimant’s business records.   
24.   The Court admitted all the documents on the basis that the evidence was not intended to be relied on to establish any  fact but that it forms part of the Claimant’s  business records.    The Claimant  has put into evidence these documents as part of his business records for his hardware store, Belican Supply Depot.  See the Claimant’s    witness statement where he exhibited the said documents.  

Submissions by  Claimant

25.    Learned Counsel, Mr. Reyes  in written submissions stated that Melendez admitted in his witness statement  to the collection of creditor’s invoices for the hardware store.  He submitted that the evidence shows that   Mr. Miron, the Claimant  would then give Melendez, the first Defendant   signed blank cheques  and Melendez would fill in those cheques  for the payment to the creditors.  Learned Counsel submitted that  Melendez acknowledged in his witness statement at paragraphs 6 and 10 that he wrote out the cheques.   Learned Counsel further  submitted that this is how  Melendez’s mischief was created.  Melendez would fill in increased sums in the cheques, make it out to himself then cash it at the Bank.  He would then pay the creditors and keep the difference.  Learned Counsel referred to the Claimant’s witness statement at  paragraph 6 where he states:
It became routine in settling the liabilities of the hardware store for me to hand over signed blank checks to Amir, which he would then use to settle the bills of the hardware store.  Amir would then simply enter the sums on the check stubs.  This became necessary as most times I did not know the exact figures owed by the hardware store, so I would simply instruct Amir to ascertain the exact amount and enter it on the check.
26.     Learned Counsel then referred to the documents adduced by the Claimant  into evidence.  Firstly, Learned Counsel referred to     copies of the 72 cheque  stubs and copies of the account statements and/or processed cheques  at Exhibit  JM2- JM5.    Counsel stated that the processed cheques  and/or the account statements show how much each cheque  was processed for.  That upon perusal of these documents it becomes clear that there were significant discrepancies between the cheque  stubs and the amount for which cheque  were processed by the bank. That this alone is proof that Melendez  was defrauding his employer, Mr. Miron.
27.     Learned Counsel further submitted that  the first Defendant’s  Defence and evidence on the purchase of US currency is a diversion and that  it has  no relevance whatsoever on this matter.  

28.    Learned Counsel further submitted that there are  several inconsistencies with Melendez’s case. That  Melendez maintained at paragraph 8 of his defence as follows:
The First Defendant used to notice that when the Claimant wrote the cheques in respect of the transactions for the purchase of US dollars he did not immediately write up the cheque stubs but he had a book in which he wrote down the amount that he paid out.  Then at a later date sometimes a month after he would write up the cheque stubs but on many occasions the amount that the Claimant wrote was inconsistent with the amount that the First Defendant remembered was paid out.
29.     Learned Counsel submitted that  when Melendez was cross examined on the veracity of this portion of his defence he had no recollection of such a statement in his defence.   That   Melendez’s lack of recollection serves to call into question the integrity of not only his defence but of his evidence.  That this  is a crucial element of Melendez’s defence and if he cannot recollect what transpired in regards to the writing out of the cheques   then his entire defence lacks credibility.

30.    Mr. Reyes referred to  paragraphs 5 and 10 of  Mr.  Melendez’s  defence where he alleges  as follows:

The First Defendant further says that all that he was instructed to do where the bills are concerned was to check the bills that were required to be paid at the end of the month and give those bills to the Claimant so that the Claimant could prepare the cheques to pay the bills.   The Claimant prepared the cheques himself.

31.     However, Melendez alleges just the opposite at paragraphs 6 and 10 of his witness statement where he states that he would in fact write out the cheques.   In particular at paragraph 6 of his witness statement, Melendez stated as follows:

I use to go pick up mails from the Post Office and the claimant would go through the mails and when he found invoices to be paid he would check them and would then give me the invoices and instruct me to write the cheques to cover the invoices.  I would then give him the written cheques and the invoices and he would verify them and sign the cheques.
32.   Learned Counsel submitted that this  is a critical discrepancy which illustrates the holes in Melendez’s defence. Further, that under cross examination Melendez confirmed that he wrote out the cheques  and more importantly that he filled out the cheques  stubs.

33.  Learned Counsel, Mr. Reyes  referred to paragraph 11 of the first Defendant’s   witness statement that Mr. Miron would, at times leave him with blank cheques  to make payments.  However, Melendez maintains that this was only done when Mr. Miron was out of the country.   Learned Counsel contended that  contrary to his defence,   Melendez admitted in his witness statement that he is the one who wrote out the cheques  for the settlement of the business’s liabilities.  Also, contrary to his defence, Melendez conceded under cross examination that he was the one that filled out the cheques  stubs.  Further,  that Melendez’s admission to filling in the cheque  stubs is perhaps the single most crucial piece of evidence.  

34.     Learned Counsel submitted that the  copies of the account statements and the processed cheques,  JM2 – JM5  are incontrovertible proof of the amount for which the cheques   were made out.  In all 72 cheque stubs there are significant discrepancies in the sums written in the cheque stubs and the amounts which the cheque were processed for.   That since Melendez wrote out both the cheques and the stubs it is clear that he was carrying out this fraudulent cheque  scheme.  Further, in all 72 instances of discrepancy the total difference which Melendez misappropriated was $426,218.56.
35.    Learned Counsel submitted that since  Melendez filled in both the cheque stubs and the actual cheque  the question must then be asked as to why he would fill in vastly different figures on the stubs and the cheque.  That the  simple and inescapable conclusion is that he was trying to cover the tracks of his fraudulent activity.  Further, that  Melendez’s testimony is tantamount to a confession and this alone provides solid ground for the Court to grant judgment in favour of Mr. Miron.   Learned Counsel submitted that since Melendez has confessed there is no need for  the Claimant  to expound on the fact that on comparing his handwriting as contained in the receipts  in Exhibit JM 1,  it is clear that the handwriting on the cheques   stubs  are that of Melendez.

36.     Learned Counsel also made submissions on Mr. Melendez’s income.  He submitted that the  testimony from both sides is that the most Melendez was ever earning from his employment with Mr. Miron was $385 per week.  This calculates to $20,020 per annum.  That Melendez  admitted  that he was employed full time by Mr. Miron.  Melendez however alleged that after normal work hours with Mr. Miron he would carry out maintenance of pools from which he would earn additional income.  Melendez alleged that for such pool maintenances he would be paid “a bit more” than he was paid with Mr. Miron.   However, Mr.  Melendez’s Atlantic Bank account book adduced as Exhibit  JM 7  shows that  for a period covering one year, 12 February 2007 to 25 February 2008,  Melendez deposited $51,233.59 to his account.  This is far more than double Melendez’s annual salary with Mr. Miron.  
37.    Learned Counsel submitted that  it is quite dubious for Melendez to earn more income from his part time maintenance of pools than from his regular full time job.  That  these considerable deposits adding up to $51,233.59 over a one year period for a man on a modest income must be seen with suspicion and that  these substantial deposits were the proceeds of Melendez’s theft from Mr. Miron.

38.    As for the Claim against the second Defendant,  Chi,   Learned Counsel, Mr. Reyes submitted that   of the 72 instances of fraud, the Claimant discovered that 9 of them related to Chi directly.  That nine  of the cheque stubs reflected Chi’s name and the account statements and/or processed cheques  reflected for  how much each cheque  was cashed.  Learned Counsel submitted that just as in the cases above, lower figures would be entered on the cheque  stubs and the actual cheque  were written out for increased sums.   Learned Counsel relied on the  stubs and account statements and/or processed cheque   entered in evidence as  Exhibit 

JM 6.  Learned Counsel contended that the sums written on the stubs were the correct amounts which were owed to Chi.  That in total, the processed cheque and the cheque stubs evidence show  that Chi unlawfully received and retained the total difference of $65,299.96. 
39.   Learned Counsel, Mr. Reyes submitted that Chi admitted that he was engaged from time to time by Mr. Miron to conduct minor jobs such as freight and transportation services.  Chi maintained that his charges for such services were in the region of $150 to $250.  Chi stated that the most he was ever paid by Mr. Miron was just under $1,000 for some work he did on a golf cart.  Chi specifically stated that he was never overpaid for his work.
40.     Learned Counsel relied on three cheques  included in Exhibit  JM 6  made out to Hilberto Chi.  These are cheque no. 5654 for $10,075.00, cheque no. 5677 for $8,180.00 and cheque no. 5683 for $8,125.00.  Learned Counsel, Mr. Reyes contends that  Chi acknowledged under cross-examination that  the cheques  were made out to him and that the signature on the back of the cheques  looked like his signature.  That it  is crucial to note that Chi did not deny signing the cheques  but merely maintained that the signatures on the back of the cheques:  “look like my signature”.   Further,  that the  processed cheque number  5683 is endorsed with writing on the back showing that it was deposited to a savings account.

 41.    Learned Counsel submitted that  the signatures on the reverse side of the cheque  were Chi’s signature.  Chi therefore cannot deny that he received the proceeds of these cheques.   That he  is clearly liable as he received and retained monies, being $65,299.96.

Defendants submissions
42.   Learned Counsel, Mr. Willis for the Defendants in written submissions referred to the evidence of the Claimant  in  cross examination:
“I did not know that he wrote the cheques. I got the information from the bank”

“All the bank statements were prepared by the bank. I cannot say what the contents of the bank statements represent because I did not prepare them”

“I did not see the cheque stubs being written either”

“I did not see any of the cheque being written either”

“The bank had three or four that were original”

“The original bank statements from the Bank… I did not have the original bank statements from the bank”

43.     Learned Counsel  also  referred to the Claimant’s evidence where he  said that  the Police had some original cheques as exhibits in a criminal trial and that  what the Claimant presented as purported photocopies of cheques that were allegedly issued to the second Defendant were photocopies of purported photocopies of cheques  at the Bank.  Learned Counsel submitted that the evidence that was adduced by the Claimant was essentially hearsay evidence.    That Exhibits must be properly explained as to their acquisition, properly identified and then tendered only after the Court is satisfied that rules of evidence with regards to the admission of exhibits are satisfied.  That this has not been done in this case in regards to any of the exhibits that were  sought to be admitted in evidence. See the written submissions by Learned Counsel, Mr. Willis   for reasons to the  objections  to the admission of each bundle of  the exhibits at trial.    
 44.   Learned Counsel, Mr. Willis further submitted that where there is an allegation of fraud the claimant must provide clear evidence to support the allegation.  That in this case, there  has been no clear evidence to support the allegation of fraud and that each allegation was not specifically set out.
Learned Counsel further   submitted that there was no compliance with  section 82 and section 83 respectively of the Evidence Act, 
Chapter  95.      

Determination 
Claim against the first Defendant

45.    The first  issue for determination  is whether the first Defendant, Amir Melendez  unlawfully misappropriated the sum of $360,918.60  from the Claimant  while in the employment of the Claimant.   The evidence of the Claimant shows that he trusted Melendez  who had been working for him since 1997.  That Melendez  would render receipts to customers upon collection of monies.  See paragraph 3 of his witness statement and Exhibit JM 1 for copies of 131 receipts.  Since the documents were not admitted as evidence of facts it has not been proven by the Claimant which receipts were signed by Melendez.   
46.    The Claimant further says that  he would give  Melendez  signed blank cheques which were drawn on a Belize Bank Account.   Melendez  would then use  the cash  to pay bills for the Hardware Store.   He said that  Melendez  would pay the bill  and then enter the amount paid on the cheque  stub.   He stated that he had no reason to suspect foul play until sometime in 2008  when Melendez’s  wife informed him  he was having problems with his wife  who wanted to give the Claimant some cheques which would cost him his job.  The Claimant  stated that he became suspicious and when he checked his financial records he noticed only a few account statements and a few processed cheques.  He said that  he made all  necessary searches but could not find the missing financial records and documents.  See paragraph 9 of his witness statement. 
47.   The Claimant’s evidence is that he was able to obtain some account statements   from the Belize Bank  going back to April 2005  as the Bank did not retain statements before then.  Further,  that he reconciled all  the cheque  stubs with the check numbers as listed in the loan statements.   This he stated is how it became stunningly clear that  Melendez was embezzling substantial sums of  money from his Belize Bank Account.  

48.    According to the Claimant he discovered 70 instances where the amounts entered on the cheque  stubs which he could locate were far less than  the sum for which the cheques  were processed as evidenced on the account statements from the bank.  That whenever he gave Melendez  blank cheques  he would enter an  increased figure on the cheque  and enter a lower figure on the cheque  stub.  Melendez  would then cash the cheque,  pay the required bill on behalf of the hardware store in cash and misappropriate the difference. 

49.     At paragraph 15 of his witness statement the Claimant stated that the  total amount which Melendez  embezzled in the 70 instances of discrepancy which he discovered totalled to $436,218.56.  
50.    The evidence of the first Defendant, Melendez  is that  the Claimant would go through mails and when he found invoices to be paid he would check them and would then give him  the invoices and instruct him  to write cheques to cover the invoices.  He  would then give the Claimant  the written cheques and the invoices and he would verify them and sign the cheques.

51.     Melendez  at paragraphs 9 to 10 of his witness statements stated that the  Claimant had two bank accounts for the store one at Scotia Bank and the other at Belize Bank.  He stated that  he can recall that the Claimant sometimes used his credit card that  he had with Scotia Bank to pay for goods in US dollars and he would draw cheques on the Belize Bank account to pay off the credit Card debt.   That the Claimant  would instruct him to write out the cheques and the Claimant   would sign the cheques after verifying the amount. He stated that he did not keep any account books.     
52.   
 Melendez further stated that the  Claimant gave him open cheques whenever he was out of the country either in the USA or in Canada so that he could pay off the credit card debts.  That he  used to pay the credit card about twice per week.  That those were the only open cheques that the Claimant would give  him.   He stated that from time to time the Claimant would purchase US dollars from tourists and US citizens visiting Belize.  Whenever the Claimant purchased US dollars he would ask him to write out a cheque in his name.  Where the amount is large the Claimant  would split the amount into two or three cheques.  He  would give him back the book and he would sign the cheque or cheques and give him  the cheque to cash.  Melendez  stated that he  would cash the cheque and give the Claimant  the Belize dollars.  He stated that he has  been doing this for the  Claimant from 2004 to the time that he  was fired.
53.    The evidence shows that  Melendez  has admitted that there are times when he was given open cheques  to pay credit card bills but this was done only when the Claimant was out of the country.   This evidence is contrary to his defence where he stated that he did not prepare cheques.  I find that the  factual evidence based on Melendez admission is that he does prepare cheques.
 54.   As for the payment of invoices the version given by the Claimant is  different from that of the Defendant as seen by the evidence.  The Claimant’s evidence is  that  he would give Melendez   signed blank cheques which were drawn on a Belize Bank Account and Melendez   would then use  the cash  to pay bills for the Hardware Store.   Melendez’s  evidence is that  the Claimant   would check the invoices received for the store and then  give him  the invoices and instruct him  to write cheques to cover the invoices which is also his evidence in cross-examination.  He stated that he   would then give the Claimant the written cheques and the invoices and the Claimant  would verify them and sign the cheques.  However, in further   cross-examination Melendez also said that in  the majority of cases Mr. Miron would write and sign the checks.

55.     As for the check stubs in cross-examination, Melendez said that he did not fill out the check stubs.   However, in  further cross-examination  he testified that he  did fill out the cheque stubs whenever he wrote out the cheques.  It is noted that in his Defence Melendez said that the Claimant would write up the check stubs whenever he purchased  US dollars but on many occasions  the Claimant would put amounts inconsistent with the amount that was paid out.  I further find based on Melendez’s admission that there are times when he writes up the cheque stubs. 
56.     The Claimant’s evidence as to the misappropriation as shown above   is that he reconciled all  the check stubs with the check numbers as listed in the loan statements.   This he stated is how it became stunningly clear that  Melendez  was embezzling substantial sums of  money from his Belize Bank Account. As such, it  is clear from the evidence of the  Claimant and written submissions of Learned Counsel,  Mr. Reyes that the Claimant  has relied on three things to establish his case.  Those are the check stubs, checks and Belize Bank Statements.    Unfortunately,  the Claimant has failed to establish by the business records put into evidence that there was misappropriation.  The  exhibits showing copies of  cheques,  cheque  stubs and bank statements  were admitted as business records and the contents of  same cannot  be relied on as evidence of facts to prove the Claimant’s case. 
57.    When the objection was taken by Learned Counsel for the Defendants,    Mr. Reyes  submitted that he was not seeking to establish any fact  by the business  records.   Hence the reason, the Claimant was not asked to explain the acquisition of the documents, properly identify each document and then tender   for admission whereby the court will admit only if the rules of evidence had been followed.   There was no compliance with the rules of evidence such as sections  82 and 83 of the Evidence Act, Chapter 95  because  the Claimant was not relying on the documents to establish any fact. 
58.    The Bank Statements of Belize Bank cannot be relied on as evidence of fact as the Bank  that   prepared the Statement was not called to give evidence.  The Claimant in cross-examination said that the Bank statements were prepared by the Bank and he cannot say what the contents of the bank statement represent   because he did not prepare them.  

59.    The cheques  and the cheque  stubs cannot be relied on by the Claimant as evidence of fact.  The Claimant did not bring any evidence to prove whether by   handwriting expert or otherwise  which  cheques  and   cheque  stubs were written by Melendez.  

60.    There is no doubt that the figures on the  cheques  and the cheque  stubs of the business records  did not correspond.  But, the question is whether misappropriation has been proven.  Though Melendez, contrary to his defence,  has admitted writing some cheques and writing on the cheque stubs  in cases where he wrote cheques,  it was not proven which cheques and which cheque stubs  were  written by him.     The  Claimant in cross-examination clearly   said that   he did not see Melendez write the cheques and so could not give any evidence to establish that fact.  To be clear, Melendez was not a signatory on the Belize Bank cheques.  The Claimant was the sole signatory.   
61.    I disagree with Mr. Reyes that because Melendez admitted in cross-examination that he wrote on the cheque stubs  that this  is the single most crucial piece of evidence to prove misappropriation. Melendez evidence is  not that he wrote on all the cheque stubs but that he wrote on the cheque  stubs whenever he wrote the cheques.  Melendez is certainly not a very  reliable witness but the evidence must be looked at in its entirety and not in isolation.   The question asked in cross-examination was in relation to cheques that were written by Melendez.
62.  The Claimant has failed to  prove which cheques were written by Melendez and further,  there is no evidence to prove whether  the amount on the cheques  were inflated.  Even further, the   comparison of the cheques and the cheque  stubs alone is not sufficient to prove misappropriation.   There is no evidence to establish that what is written on the cheque stubs is  the correct figure.   There is another link that is missing and that is the invoices or bills or  account books of the business of the Claimant showing what payment had to be made and to whom that payment had to be made.  This should have been put into evidence  to establish  that  Melendez inflated the cheques  for his own purpose and it must be proven that it  was  Melendez who  wrote a particular cheque for an  overpayment.  
63.   
 Learned Counsel,  Mr. Reyes submitted that since Melendez has confessed there is no need for  the Claimant  to expound on the fact that on comparing his handwriting as contained in the receipts  in Exhibit JM 1,  it is clear that the handwriting on the checks stubs  are that of Melendez.  Firstly, there is no confession from Melendez as to misappropriation.  Secondly, no handwriting expert was called to give evidence and so the court disagree with  Learned Counsel that the handwriting on the receipts and the handwriting on the stubs are the same.  There is no evidence before the court as to whose handwriting is on  the receipts, cheques  and cheque  stubs. 
64.    The evidence in this case is weak for several reasons such as  (i) the   copies of business records were not certified to be true copies and were not put into evidence to establish any fact;  (ii) the Bank  was not  called to give evidence  as they prepared the bank statements for the business account of the Claimant;   (iii) no  handwriting expert was called to give evidence to prove what receipts,  cheques and cheque  stubs  were  written by Melendez;  and  (iv) No evidence was given to show what invoices or bills had to be  paid so as to verify correct amount of payment and thereby  establishing  if there was overpayment. 

65.   Further, it has not been proven by the Claimant that the monies in  Melendez Atlantic Bank account was monies he unlawfully misappropriated from the Claimant. 

66.   I find that the Claimant has failed  to prove that the first   Defendant, Melendez  unlawfully misappropriated  $ 360,918.60.  
Case against Melendez and Chi
67.    The Claimant’s evidence is that  Hilberto Chi was a person he  retained from time to time to undertake minor work such as deliveries, repairing of  forklift and golf cart.  He stated that out of the  70 instances of fraud by Amir, he discovered that nine of the cheques were issued to Hilberto Chi for sums far in excess of what he was lawfully owed.  That the  sums entered on the cheques stubs were actually processed for sums well in excess of that entered on the cheque stubs.  That the  excess sums  which Melendez  unlawfully retained was $65,299.96.   
68.     The Claimant stated that he  contacted Hilberto Chi in late 2008 to inquire about the excessive sums which he was issued by way of the nine cheques and that Chi  acknowledged  receiving such cheques and cashing them but he alleged that the money was returned to Amir Melendez.

69.    The Claimant states that Hilberto Chi knew fully well that he was not entitled to the excessive sum of $65,299.96 which he received by way of cheques from Amir Melendez and his retention of such sums is unlawful.
70.   The evidence of  Chi is that sometime  in 2008 the  Claimant had approached him  and told him that he believed that the first Defendant had over paid him for work that he had done by some $10,000.00.  He said that he  notified the Claimant  that he had not received any such of money.

71.    At paragraph 4 of his witness statement he said that sometime during that same year the Claimant again approached him and asked him  if he could assist him in discovering if the first Defendant had been stealing from him and he told the Claimant that he did not wish to engage in such an undertaking. He stated that in  the same 2008 the Claimant and his Attorney-at-Law accused him of receiving money from the first Defendant.  At first they said $66,270.00 then they later changed to $75,270.00.  He said that he  did not receive  any sum of money.  
72.      In cross-examination, Chi said that  the transportation services that he did  for the Claimant was between the range of $150. to $250. and that the most he was ever paid by  the Claimant was $1,000.  for work that he did on a golf cart.  He stated that  he was never over paid for his work.  

73.     Learned Counsel, Mr. Reyes submitted that there were three cheques made out to Chi for the amount of $10,075.00, $8,180.00 and $8,125.00  See Exhibit 6. He also referred the court to  Mr. Chi’s evidence under   cross-examination where he  said  that the cheques  were made out to him and that the signature on the back of the cheques looked like his signature.   Learned Counsel further submitted that the signatures on the reverse side of the cheques  were the signature of  Chi.  Even further, learned Counsel said that the Bank would have required that Chi produce an identification before processing those cheques and that the copies prove that the cheques  were processed by the Bank.

74.     Once again, it  can be seen from the submission of  Learned Counsel, Mr. Reyes  that there is great reliance on the copies of the business records to establish unlawful payment to Mr. Chi.   For the same reasons as  in the case against  Melendez,  the court  cannot accept these documents  to establish that fact.  It was not admitted into evidence  to establish any fact.
75.     Further, Mr. Chi did not make an admission that he received over payment when he said that the signature on the back of the   cheques  “look like mine”.  He did not say that it is his signature and the court is not satisfied that it is Chi’s   signature.   Further, the Bank was not called to give evidence on the processing of the cheques   and no handwriting expert was called to say whether the signature is in fact  that of Mr. Chi.

76.    I do not find the evidence of the Claimant credible that Chi acknowledged that he received   the cheques  and cashed them   and returned the monies to Melendez.   Chi’s  evidence which I find credible is that he told the Claimant that he  did not receive any over payment.    The Claimant failed  to prove what sums   was due to Chi and thereafter prove that Chi  unlawfully received over payments.     There is no evidence to prove  that it was in fact Chi who received and cashed the  cheques in question.  There is also  no evidence that Melendez  unlawfully misappropriated the sum of $65,299.96 while in the employment of the Claimant  which were deposited with and unlawfully retained by the second Defendant, Chi.  
77.   I find that the Claimant has failed to prove that Melendez  unlawfully misappropriated  the sum of $65,299.96 and  that   Chi unlawfully   received and retained   the said  sum of  $65,299.96. 
78.       Conclusion    

           I find that the Claimant has failed  to prove that the first   Defendant, Melendez  unlawfully misappropriated  $ 360,918.60.  

I find that the Claimant has failed to prove that Melendez  unlawfully misappropriated  the sum of $65,299.96 from the Claimant  and  that   Chi unlawfully   received and retained   the said  sum of  $65,299.96. 

Accordingly,  the following is ordered:

79.      Order
The Claim against   the first   Defendant   is  dismissed.
The Claim against the first and second   Defendants is dismissed.

The Claimant to pay the Defendants cost,  which is to be taxed if not agreed as  ordered  at  Case Management. 
Dated this    24th   day of June,  2010.

                                                       ……………………………………..

                                                        Minnet Hafiz-Bertram

                                                        Judge

                                                        Supreme Court. 
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