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LEGALL      J.

JUDGMENT
Brief history of Belize Telemedia
(i)  Multiple owners
1.
Cable and Wireless, (WI) Ltd., managed and carried on telecommunication services in Belize up to the year 1987, when a company named Belize Telecommunication Ltd., (B.T.L.) was established as a body corporate with offices in Belize City and with the object of providing telecommunication services in Belize for the people of Belize and others.  The government, at that time, owned thirty-two million shares in the new company.  In March 1988, the government offered to sell to the public forty-nine percent of its shares.  An incorporated company, named British Telecoms Ltd., purchased eight million, or twenty-five percent of the government shares.  Members of the public purchased twenty percent, one of whom was a company named Carlisle Holdings Ltd.  The government retained the remaining fifty-five percent of the shares.   

2.
In February 1992, the government offered to sell to the public its fifty-five percent remaining shares in B.T.L.  Carlisle Holdings Ltd. purchased 15% of the 55% of the government shares, thus increasing its share holding capacity in B.T.L. to about 24% of all the shares in B.T.L.  In 1995, the said British Telecoms Ltd., sold its shares in B.T.L. to another company, M.C.I. International (Belize) Ltd., who in 2001 sold all its shares in B.T.L. to the above mentioned Carlisle Holdings Ltd., thereby increasing Carlisle’s Holdings Ltd. shareholding in B.T.L. to 48.4%.  In the same year, Carlisle Holdings Ltd. purchased about 3% shares from other B.T.L. shareholders, and became the majority shareholder – about 52% – in B.T.L.  A director of Carlisle Holdings Ltd. was Lord Michael Ashcroft.  
3.
In August 2002, the National Assembly of Belize enacted the Belize Telecommunication Act, No.  16 of 2002.  The Act authorized the Public Utilities Commission, among other things, to regulate the telecommunications sector; to implement the policy of the government with respect to telecommunications; to promote fair competition; and to award licences for the provision of telecommunication services.  
4.
Around December 2002, B.T.L. obtained a new telecommunication 
licence.  The government then granted a licence to another company named International Telecommunications Ltd. (Intelco), which had the exclusive franchise to carry the then government’s telecommunications traffic.  Intelco was not a successful operator in the sector; and its operations ended in failure in November 2004,  when one of the creditors was appointed a receiver over its assets.  In February 2004, the government purchased the shares held by Carlisle Holdings Ltd.  The government in the same year agreed to sell all the said shares to a company named Innovative Communicative Corporation (I.C.C.) which was controlled by a Mr.  Jeffrey Prosser, who failed to pay the government all the money for the shares he bought.   
5.
An agreement was made in February, 2004 between the government and Carlisle Holdings Ltd. to “on sell” 83% of B.T.L. issued shares to the said I.C.C.  On 22nd March, 2004 an agreement was signed between the government and I.C.C. for the sale of the shares.  Under an Option Deed, dated 17th February, 2004 Carlisle Holdings Ltd. had an option or right to repurchase the B.T.L. shares, if I.C.C. did not complete the sale.  Carlisle Holdings Ltd. had the right to repurchase the shares in B.T.L. for US $57,000.000.  The Option Deed was signed by M.  Ashcroft, a director representing Carlisle Holdings Ltd.   
6.
But by February 2005 the majority shareholding in B.T.L. was held by five companies:  Ecom Limited – 9,218,757 shares; Mercury Communications Ltd. 2,906,949 shares; B.B. Holdings Ltd. 750,001 shares; Thiermon Limited 921,919 shares and Sunshine Holdings Ltd. 7,375,038 shares.  A number of shares in B.T.L. was also held by private individuals.  B.T.L.  at this time was not in control of itself, but the five companies, the majority shareholders, were in control and responsible for the management of B.T.L.

7.
By an agreement dated 15th September, 2006 called the Business Transfer Agreement; and also by the (Belize Telecommunications Undertaking) Belize Telecommunications Limited Operations) Vesting Act 2007, dated 29th May 2007, all the assets, rights, obligations, liabilities of B.T.L. were vested in Belize Telemedia, the successor of B.T.L.

8.
On 25th August, 2009 and on 4th December 2009, the government acting under section 63 of the said Belize Telecommunications Act, made two Statutory Instruments, described below, which acquired the properties, rights and interests held by both claimants, in Belize Telemedia.  Once again the government became the owners of Belize Telemedia.

(ii) “Quadmire of Law Suits”
9.
Between 2002 and 2009 several claims were filed in the Supreme Court in relation to B.T.L. and Belize Telemedia.  In three of those claims between 2002 and 2003, B.T.L. was the claimant and the government was named as the defendant.  In three other claims, during the same period, B.T.L. was the claimant and the P.U.C. was named as a defendant.  In four other claims, B.T.L. was named as a defendant.  There were two claims in 2009 namely Nos.  275 and 279 of 2009.
10.
These court actions involving B.T.L., gave the impression that all was not well with the company; for Carey J.A. in Belize Telecommunications Ltd. v.  Attorney General Civil Appeal No.  6 of 2006 (unreported) said that BTL was the principal provider of telecommunications in Belize, “but all is not well with the company; there are ensuing fights for control and management of the company.”  He continues that “there is much litigation not only before the courts of Belize, but also in Miami Florida U.S.A.”

11.
Chief Justice Conteh in Belize Telecom Ltd. v. B.T.L. Claim No.  185 of 2007 (unreported) observed that “the undeniable fact is that for quite sometime now B.T.L. has been plagued with difficulties stemming largely from the battles for control of its management and as a consequence been dragged into the courts …. the effect may no doubt be unsettling for B.T.L.”  
12.
The then Prime Minister of Belize on 10th December, 2004 complained as follows:

“To get out of this quadmire of law suits which were detrimental to the public interest, negotiations were held with Carlisle Holdings towards the end of last year for the possible sale of Carlisle shares to a new investor.  Carlisle agreed to sell their entire shareholding on the condition that the government did the same.  As a result of these negotiations a share purchase agreement was signed between the government and Carlisle on the 9th December 2003 under which Carlisle agreed to transfer their entire shareholding in B.T.L. which comprised 19,345.451 shares to Mr.  Prosser Innovative Communications Corporation (I.C.C.).  The price agreed for Carlisle shares were US 57 million.”  (emphasis mine)

The law suits show that there were fights for control and management of B.T.L. which were unsettling and detrimental to the public interest.

(iii)  The Accommodation Agreements 
13.
Apart from the above mentioned transfer of shares the government of Belize on 19th September, 2005, 15th December, 2006 and 7th January, 2008 entered into agreements with B.T.L.  The first agreement dated 19th September, 2005 named Government Telecommunications Accommodation Agreement, was made between the then government and B.T.L. Under the agreement, B.T.L. agreed to acquire certain properties by purchase from the government, and in return, the government agreed to afford B.T.L. benefits and undertakings contained in the accommodation agreement.  The properties agreed to be acquired were situated at First Boom Junction; Santa Cruz Village; and at San Ignacio, for the total price of BZ $19,200.000.  Among the benefits and undertakings the government agreed to afford B.T.L. were:

(i) That no other persons other than B.T.L.  and 
Speednet Telecommunication Ltd. will hold an Individual Telecommunication licence.   
(ii) No holder of any class licence has or will have or be granted any authority, permit or licence in Belize to legally carry on, conduct or provide telecommunications services involving or allowing the provision or transport of voice services.      

(iii) That the government to take steps to the satisfaction of B.T.L. with effect from June 2005 so that B.T.L. is able to charge its customers and subscribers rates and charges which would enable B.T.L. to achieve a minimum rate of return of 15% per annum. 

(iv) Government undertook to procure that the payment and repatriation of B.T.L. dividends to any person, and the payment of interest on debt denominated in foreign currency by B.T.L. is not subject to withholding tax or any other tax of any other kind or character.
(v) To procure that the Belize Social Security Board withdraws case No.  557 of 2002 against B.T.L.

(vi) Government to take all necessary steps to procure that no changes are made to the terms of B.T.L.’s individual licence without the prior written agreement of B.T.L.

(vii) Government to take all necessary steps to procure that the Public Utilities Commission does not undermine any guarantee, undertaking or assurance given by the government to B.T.L. in the agreement.

14.
Section 6(1) of the Belize Telecommunications Act 2002, No.  16 of 2002 provides that the Public Utilities Commission, established by the provisions of the Public Utilities Commission Act, Chapter 223, shall regulate the Telecommunication sector.  Section 6(2) of the Act of 2002 gives the P.U.C. authority to perform certain functions, among them are to regulate rates and tariffs for telecommunication services; to receive and process applications for licences; and to grant, amend and revoke licences in accordance with the said Act.  The Accommodation Agreements which seem to intend to restrict the P.U.C. in discharging its statutory duties, have aptly been described by Conteh CJ in Belize Telemedia Ltd.  v.  AG No.  464 of 2008 as “the 1000 lb. gorilla or elephant in the room” and have been challenged in the Supreme Court by the Public Utilities Commission in Action 275 of 2009 which is still pending, and Action No.  279 of 2009.
15.
Belize Telemedia commenced an arbitration in London against the government in relation to the accommodation agreement; and the arbitration  held on 18th March, 2009 that the Accomodation Agreement was binding on the government.  But by letter dated 24th August, 2009, written by lawyers on behalf of Belize Telemedia, it was alleged that the government repudiated the Accommodation Agreement, and therefore Belize Telemedia was accepting the alleged repudiation and treating the agreement “as being at an end.”  But no court, as far as I am aware, has yet determined that the Accommodation Agreement is at an end. 
16.
A further dispute arose between the then government and B.T.L. in relation to the interpretation of certain provisions of the Accommodation Agreement above dated 19th September, 2005, and in settlement of the dispute the government and B.T.L. made another accommodation agreement, called a Settlement Deed, dated 15th December, 2006.  One general purpose of the Settlement Deed was to facilitate a return on capital investment for B.T.L.  Clauses 2.1, 2.2, 3.3 and 4.2 of the Settlement Deed state:




“Return on Capital Investment
2.1      BTL achieved less than the Minimum Rate 

of Return the financial year ended 31 March 2006 and pursuant to clause 11.4 of the Original Agreement, BTL formally notified the Government of the Shortfall Amount of BZ$7,075,000 and provided the Government with a Capital Rate of Return Statement setting out the basis for calculation of the Shortfall amount.  Full payment of the Shortfall Amount is due and payable on 18 December 2006.

2.2. Notwithstanding clause 2.1 herein, the Government hereby agrees to pay BTL the Shortfall Amount no later than October 31, 2007.  The Government further agrees that in the event that payment of the Shortfall Amount has not been made by the Government to BTL in full by this date in accordance with the Original Agreement then such unpaid amount may be set-off by BTL against the amount of any taxes or any other payments or obligations due and payable to BTL to the Government. 

3.3 The Government agrees to reimburse BTL the sum of BZ$1,169,373.70 within 90 days of the date of this deed for taxation paid on goods, material, equipment and machinery imported for BTL’s own use since 19 September 2005.  The Government further agrees that in the event that it fails to reimburse BTL for this sum in full by this date then such unpaid amount may be set-off by BTL against the amount of any taxes or any other payments or obligations due and payable by BTL to the Government.   

4.2 The Government hereby agrees to procure that the PUC do not give effect to the VOIP Regulatory Policy and Framework Guidelines issued by the PUC on 23 June 2006 (the VOIP Guidelines).”
17.
Another Settlement Deed was made by the Government and Belize Telemedia, by virtue of the Belize Telecommunications Undertaking (Belize Telecommunications Limited Operations) Vesting Act 2007, and a Business Transfer Agreement dated 15th September, 2006, to settle a number of outstanding issues with respect to the two other accommodation agreements.
18.
The Accommodation Agreements generated litigation in the Supreme Court, namely, as we saw above, two claims No. 275 of 2009 by the PUC as claimant and the Government as defendant.  Another claimn No.  279 of 2009 was brought against the Government by claimants Godwin Hulse and the Association of Concerned Belizeans.  
(iv)  The Chart
19.
The Financial Secretary in the Ministry of Finance swore to an affidavit in which he exhibited a chart.  The chart is given as item 1 in the appendix to this judgment
20.
According to the chart, which was not denied by the claimants, Lord Ashcroft owns 74% of the shares in an incorporated company called B.C.B. Holdings Ltd., which, as we saw above, owned 750,000 shares in B.T.L.  B.B.  Holdings Ltd. was previously Carlisle Holdings Ltd. which held and controlled 52% of the shares in B.T.L. as we saw above.  Michael Ashcroft as a director had signed the Option Deed dated 17th February, 2004 representing Carlisle Holdings Ltd. as mentioned above.

21.
According to the chart BB International Ltd. is 100% owned by Philip Johnson who is a director of BCB Holdings.  The Belize Bank Ltd. is 100% owned by the said BB International Ltd.  British Caribbean Bank International Ltd. is 100% owned by the Belize Bank Ltd.  British Caribbean Bank Ltd., the claimant, is 23.1% owned by the Belize Bank Lid.  In both the Belize Bank Ltd. and British Caribbean Bank Int’l Ltd. the said Philip Johnson is one of the Directors.  Lord Ashcroft’s name only appears in the chart as 74.7% ownership and Director of B.C.B.  Holdings Limited.  But according to the chart B.B.  International Ltd. is 100% owned by B.C.B.  Holdings in which Ashcroft owns 74.7% of the shares, and B.B.  Holdings Ltd. was originally Carlisle Holdings Ltd.  
22.
Moreover, Dean Boyce who was chairman of Belize Telemedia, from May 2007 to 25th August, 2009 was also chairman of B.T.L. from 1st January, 2003 to March 2004 and from 28th August, 2005 to May 2007 when Belize Telemedia came into existence.  Boyce swore that he did not receive a salary from Belize Telemedia, but was employed and paid a salary by B.B.  Holdings.  From this evidence and the chart  Lord Ashcroft was in a position to influence Belize Telemedia, Dean Boyce and the first claimant bank.
23.
On 25th August, 2009, the House of Representatives and the Senate of Belize enacted the Belize Telecommunications (Amendment) Act 2009 No.  9 of 2009 (hereinafter referred to as The Acquisition Act).  Section 63(1) of the Acquisition Act provides that: 
“63(1) Where the Minister considers that control over telecommunications should be acquired for a public purpose, the Minister may, with the approval of the Minister of Finance, by Order published in the Gazette, acquire for and on behalf of the Government, all such property as he may, from time to time, consider necessary to take possession of and to assume control over telecommunications, and every such order shall be prima facie evidence that the property to which it relates is required for a public purpose.”

(vi)  The Acquisition Orders
24.
As authorized by section 63(1) above, the Minister responsible for telecommunications issued two statutory instruments, No.  104 of 2009 entitled Belize Telecommunications (Assumption of Control over Belize Telemedia Ltd.) Order 2009 and No.  130 of 2009, which amended No.  104 of 2009, entitled the Belize Telecommunications (Assumption of Control over Belize Telemedia Ltd.) Order 2009 made on 4th December, 2009.  Order 104 of 2009 states among other things as follows:

“AND WHEREAS, after a careful consideration of all the facts and circumstances, I consider that control over telecommunications should be acquired for a public purpose, namely, the stabilization and improvement of the telecommunications industry and the provision of reliable telecommunications services to the public at affordable prices in a harmonious and non-contentious environment;

NOW, THEREFORE, in pursuance of the above objectives, it is hereby ordered as follows:

1.   ….

2.   The property specified in the Schedule to this Order is hereby acquired for and on behalf of the Government of Belize for the public purpose aforesaid.”.

25.
Order 130 of 2009, amended the schedule to order 104 of 2009, and added properties which were also compulsorily acquired.  The properties compulsorily acquired under both orders are given as item 2 in the Appendix to this judgment.  Both orders are hereinafter referred to as the Acquisition Orders.


The matters raised above give a time of review of the legal and management issues which B.T.L., and later Belize Telemedia, had to deal with.

Claims and Applications
(i)  The First Claim
26.
The British Caribbean Bank Ltd., (the first claimant) brought a claim dated 21st October, 2009 against the (1) Attorney General of Belize and (2) The Minister of Public Utilities.  By an application dated 29th January, 2010, the first claimant applied to amend the claim in order to include Statutory Instrument Order No.  130 of 2009.  The application was granted by consent.  The first claimant therefore made the following claims:



(a) 
A Declaration that the Belize 
Telecommunications (Amendment) Act, 2009 is contrary to Section 3(d)           and 17 of the Constitution of Belize and is  unconstitutional and void.




(b)     A Declaration that Belize 
Telecommunications (Assumption of Control over Belize Telemedia Limited) Order, 2009, Statutory Instrument No.  104 of 2009 is contrary to Sections 3(d) and 17 of the Constitution of Belize and is unconstitutional and void; 
(c)  A Declaration that Belize      Telecommunications (Assumption of Control over Belize Telemedia Limited) Order, 2009, Statutory Instrument No.  104 of 2009 is contrary to Section 16 of the Constitution of Belize and is unconstitutional and void; 

(d) A Declaration that the compulsory acquisition by the Government of Belize of all the proprietary and other interests held by the Claimant in Belize Telemedia Limited and its subsidiaries under a Mortgage Debenture dated 31 December 2007 (including any amendments thereto) executed between Belize Telemedia Limited as the Mortgagor and The Belize Bank Limited (Turks and Caicos) Limited as Mortgagee, and registered in the Companies and Corporate Affairs Registry, Belmopan, on or about 8 February 2008 pursuant to Belize Telecommunications (Assumption of Control over Belize Telemedia Limited) Order, 2009, Statutory Instrument No. 104 of 2009 is unconstitutional and void; 

(e) Such other declarations and orders and such directions as this Honourable Court may consider appropriate for the purpose of enforcing or securing the enforcement of the aforementioned Declarations and Orders;

(f) Damages including punitive damages;

(g) Interest;

(h) Such other reliefs as the Court deems just and equitable; and

(i) Costs. 

27.
The facts that formed the basis of the first claim are as follows.  The first claimant made several loans to B.T.L.  One loan to B.T.L., in the amount of US $22,500,000, was made on 6th July, 2007; and the purpose was to acquire telecommunication assets and equipment.  B.T.L. entered into a mortgage debenture dated 31st December, 2007 with respect to the loan, and put up as security, its assets.  Another loan was made by the first claimant to Sunshine Holdings Ltd. on 19th September, 2005 in the amount of US$10,000,000, to purchase 20% of the shares in B.T.L. for the benefit of B.T.L. employees.  As a requirement of this loan, Sunshine Holdings Ltd. entered into a Security Agreement on the said 19th September, 2005 with the first claimant bank, whereby Sunshine Holdings Ltd. created a legal charge in favour of the bank over the shares Sunshine held in B.T.L.  The first claimant also approved an overdraft facility in favour of Sunshine Holdings Ltd., and employees of B.T.L. on 19th May, 2006.
28.
The Acquisition Act and Orders acquired about 94% of the shares in Belize Telemedia and all the share capital of Sunshine Holdings Ltd.  The acquisition “neutered,” to borrow the word of learned senior counsel for the first claimant bank, the first claimant banks rights to the security under the loan agreements and the mortgage debentures mentioned above.  At some time, Belize Telemedia defaulted in making its mortgage and interest payments to the first claimant bank.  Demands to Belize Telemedia by the first claimant to remedy the defaults were not heeded by Belize Telemedia.  The first claimant bank’s hands were tied because it could not enforce, after the acquisition, the loan repayments and the terms of the loans, because the assets and properties of B.T.L., and the properties and rights of the first claimant bank were acquired by the Acquisition Act and Orders. 
29.
So the first claimant bank approached the Supreme Court by Action No.  942 of 2009 seeking to recover the loans under the agreement and mortgage debenture.  This claim, on the thinking that the first claimant banks rights to the loan were acquired by the Acquisition Acts and Orders, was discontinued by the first claimant bank in February 2010.  It is on the basis of the above facts that the first claimant brought the first claim.  

(ii)  The Second Claim
30.
Dean Boyce brought a claim dated 8th December, 2009 (the second claim) against the said defendants mentioned in the first claim.  Dean Boyce claimed the following reliefs:
(a)   A Declaration that the Belize 
Telecommunications (Amendment) Act, 2009 and Statutory Instrument No.  104 of 2009 Belize Telecommunications (Assumption of Control over Belize Telemedia Limited) Order, 2009 are contrary to Sections 3(d) and 17 of the Constitution of Belize and are unconstitutional and void.




(b)   A Declaration that the Belize 


       Telecommunications (Amendment) Act, 
2009 and Statutory Instrument No.  104 of 2009 Belize Telecommunications (Assumption of Control over Belize Telemedia Limited) Order, 2009 are contrary to Section 3(a) and 6(1) of the Constitution of Belize and are unconstitutional and void;

(c) A Declaration that the Belize Telecommunications (Amendment) Act 2009 and Statutory Instrument No.  104 of 2009 Belize Telecommunications (Assumption of Control over Belize Telemedia Limited) Order, 2009 are contrary to Section 16 of the Constitution of Belize and are unconstitutional and void;

(d) A Declaration that the Belize Telecommunications (Amendment) Act, 2009 and Statutory Instrument No.  104 of 2009 Belize Telecommunications (Assumption of Control over Belize Telemedia Limited) Order, 2009 are in breach of the doctrine of the Separation of Powers enshrined in the Constitution of Belize and are unconstitutional and void;

(e) A Declaration that the Belize Telecommunications (Amendment) Act, 2009 and Statutory Instrument No.  104 of 2009 Belize Telecommunications (Assumption of Control over Belize Telemedia Limited) Order, 2009 are contrary to Section 68 of the Constitution of Belize and are unconstitutional and void. 

(f) An Order that the First and Second Respondent take all necessary steps to effect the reversal of the transfer of the shares that were purportedly acquired pursuant to the Act and the Order.

(g) Such other declarations and orders and such directions as this Honourable Court may consider appropriate for the purpose of enforcing or securing the enforcement of the aforementioned Declarations and Orders;

(h) Damages including punitive damages.

(i) Interest;

(j) Such other reliefs as the Court deems just and equitable; and

(k) Costs.

31.
The facts which gave rise to the second claim are as follows.  The Acquisition Act and Orders acquired two shares in Sunshine Holdings Ltd.  One of the shares was in the name of Dean Boyce, described as a shareholder of 212 North Front Street, Belize City; and the other share was held in a body named the Trustees of B.T.L. Employees Trust, in which Dean Boyce was one of the Trustees. The Acquisition Orders also acquired 11,092,844 shares Sunshine Holdings Ltd. held in B.T.L., in which Dean Boyce claims he had an indirect interest, through his ownership of the one share in Sunshine Holdings Ltd:  In R v.  Inland Revenue Commissioners 1982 AC 617 Lord Roskill at page 695 said that “the term interest should perhaps not be given a narrow construction, but should be regarded as including any connection, association, or interrelation between the applicant and the matter to which the application relates.”  By this definition I reject the submission that Boyce did not have an interest under section 17(1) of the Constitution in the one share he held in Sunshine Holdings Ltd. whose over 11 million shares were acquired by the Acquisition Orders. 
32.
The claimant Boyce alleged that the acquisition Act and Orders acquired his direct and indirect interest in his property – the shares –

contrary to section 3(d) and 16 of the Constitution.  Boyce therefore made the above mentioned claims dated 18th December, 2009. 

(iii)  The Prima Facie Point
33.
Before considering the claims of the claimants, I should divert a little and deal with a submission of learned senior counsel for the first claimant bank, that section 63(1) of the Acquisition Act is unconstitutional in that it is contrary to the intention of section 17(1) of the Constitution, which, it was submitted, intends that where there is doubt whether the compulsory legislation is arbitrary or for a public purpose, it should be resolved in favour of the citizen.  By enacting, in section 63(1) of the Acquisition Act, that an Acquisition Order is prima facie evidence that the property is required for a public purpose, makes, according to the submission, the section contrary to section 17 of the Constitution, and therefore void and unconstitutional. 

34.
In support of this submission, the case of Prest v.  Secretary of State for War 1982 81 LGR 193 and Jones v.  Clienth 2007 3 A.E.R.  841 were cited.  Neither of these cases deals with the interpretation of any Constitutional provisions similar to section 17(1) of the Constitution, nor do they deal with the issue of legislation deeming action by any official as prima facie valid. But Denning LJ in Prest did say that “if there is any reasonable doubt on the matter, the balance must be resolved in favour of the citizen.”  And just above this statement, Denning LJ said:  “I regard it as a principle of our Constitutional law. ….”

35.
Since there was no written Constitution in the UK, in effect what His Lordship was saying, in my view, was that at the common law of English Constitution Law where there is reasonable doubt that the acquisition is for the public interest, the balance must be resolved in favour of the citizen.  But that common law principle cannot be used to make void the prima facie provisions of section 63(1) of the Acquisition Act passed by the National Assembly of Belize.  And there is nothing in section 17 of the Constitution which forbids the National Assembly from making the prima facie provision in section 63(1) of the Acquisition Act.  I am therefore unable to agree with this submission.
(iv)  Preliminary Applications  

36.
The claimant, in the first claim, made an application dated 24th November, 2009 for an injunction to restrain the defendants from   mortgaging, selling or in any way transferring the properties acquired by the Acquisition Orders, and preventing any dividends to be paid from Belize Telemedia.  Before the presentation of arguments in relation to the injunction, learned senior counsel for the first claimant in the first claim withdrew and discontinued the application for the injunction.

37.
The claimant in the second claim also applied for an injunction similar to the injunction applied for by the first claimant in the first claim.  After hearing arguments from both sides, I refused the application for the injunction.  The reason for refusing the injunction was that Dean Boyce, the said claimant, according to the evidence, owned one share in B.T.L. and one share valued one dollar in Sunshine Holdings Ltd. which in turn held over 11 million shares in B.T.L., which were acquired by the acquisition orders.  I felt that whatever interest Dean Boyce held in B.T.L. and in Sunshine’s shares in B.T.L. he could be adequately compensated in damages.  In other words, I found that damages to Dean Boyce were an adequate remedy.  Where damages in a cause are an adequate remedy, no injunction should be normally granted.  Moreover, the applicant’s affidavit in support of the injunction failed to deal with the applicant’s ability to honour his undertaking in damages.  David Bean, in his book “Injunctions” seventh Edition at page 29 said:   




“The affidavit in support of an injunction 




should deal with the plaintiff’s ability to 




honour his undertaking in  damages.”.      
38.
The learned author also said at page 35 that “if a plaintiff is not in a financial position to honour his undertaking as to damages, and appreciable damage to the defendant is likely an injunction will usually be refused, but not always:  Morningstar Cooperative Society v.  Express Newspapers Ltd. 1979 F.S.19; Allen v.  Jumbo Holdings Ltd. 1980 (W.L.R.) 1252.”  This does not necessarily mean that an impoverished claimant would never get an injunction.  There may be circumstances, in a case, where the court may, in its discretion, grant an injunction with an undertaking in damages, even though the applicant may appear not to have much worth.  
39.
In Belize Alliance v.  Department of the Environment 2003 W.L.R.  2839 the Privy Council held that Allen above should not be taken too far, as “the court is never exempted from doing its best on interlocutory applications with far reaching financial implications, to minimize the risk of injustice.”.  But the general rule, it seems to me, is that the applicant for the injunction ought to satisfy the court that he has the ability to honour his undertaking in damages.  That ability may be proven by evidence of financial resources or any assets of any kind.  Moreover, I think on the facts of this case, the decision to refuse the injunction seems likely to cause the least prejudice to the claimant:  see National Commercial Bank Jamaica Ltd. v.  Olint Corp Privy Council No.  61 of 2008.  For the above reasons I refused the application for the injunction.  

40.
The claimants, in the first claim, made another application dated 24th December, 2009 for an order that the first and second claims be heard together.  After hearing arguments from both sides on the issue, I made an order that both claims be heard together.  Both constitutional claims have the same defendants, raise substantially the same constitutional issues and prayed for substantially the same remedies.  Moreover, I felt that hearing the claims together would ensure that they were dealt with expeditiously in accordance with the overriding objective of the Supreme Court (Civil Procedure Rules) 2005. 
Supreme Law:  Presumption of Constitutionality
41.
Section 2 of the Belize Constitution states that the Constitution is the Supreme Law of Belize and if any other law is inconsistent with it, that other law shall, to the extent of the inconsistency, be void.  From this basic premise flows some well known constitutional principles.  First, there is a presumption of constitutionality.  In the Privy Council decision of The Shell Company of Australia Limited v. The Federal Commissioner of Australia 1930 4 C.L.R. 530, it was said that “unless it becomes clear beyond reasonable doubt that the legislation in question transgresses the limits laid down by the organic law of the Constitution, it must be allowed to stand as the true expression of the national will.”  In AG of Trinidad and Tobago v.  Mootoo 1979 30 W.I.R.  411 at p 414 Sir William Douglas in the Privy Council says that:  “It is not in dispute between the parties that in a case involving an Act of Parliament the presumption of Constitutionality applies, and that the burden cast on the applicant to prove invalidity is a heavy one.”   
42.
The burden of proof is on the person challenging the legislation.  In Nyambirai v.  National Social Security Authority 1966 1 L.R.C. 64 Chief Justice Gubbay says that:  “From a procedural aspect the onus is on the challenger to establish that the enactment under attack goes further than is reasonably justifiable in a democratic Society and not on the State to show that it does not.”

43.
In Frederick Smith v.  Commissioner of Police Chief Justice Telford Georges says that “the Constitution places the onus of establishing that such an action is not justifiable on those attacking it.”  The court therefore begins with the presumption of the constitutionality of the legislation, and the onus is on the person challenging the legislation to prove its invalidity.  

Arbitrary Deprivation of Property

(i)  Sections 3(d) and 17(1) of the Constitution
44.
The claimants in both claims, submitted that their properties described in the appendix were arbitrarily taken.  They were, according to the submission, arbitrarily deprived of their property and their properties were compulsorily acquired contrary to section 3d and 17 of the Constitution.  The second claimant adopted the arguments and authorities submitted by the first claimant that the acquisition was unconstitutional, ultra vires and void.
45.
Section 3d of the Constitution states in part that every person in Belize shall be entitled to the protection from arbitrary deprivation of property.”  Section 17 is as follows:
“17.-(1) No property of any description shall be compulsorily taken possession of and no interest in or right over property of any description shall be compulsorily acquired except by or under a law that-
(a) prescribes the principles on which and the manner in which reasonable compensation therefore is to be determined and given within a reasonable time; and   
(b) secures to any person claiming an interest in or right over the property a right of access to the courts for the purpose of-

(i)   establish his interest or

       right (if any),  
(ii)   determining whether that 

taking of possession or acquisition was duly carried out for a public purpose in accordance with the law authorizing the taking of possession or acquisition.





(iii)  determining the amount of 






        the compensation to which 






        he may be entitled; and

(iv)  enforcing his right to any 

        such compensation.”

46.
The first claimant submits that the evidence in this case shows that the compulsory acquisition of the rights and interests of the first claimant bank, “was an arbitrary act of the state and was not for a legitimate public purpose” and that the Acquisition Act fails to provide for the payment of reasonable compensation within a reasonable time.”  The said claimant, whose submissions were adopted by the second claimant, further submitted that the acquisition must be “in accordance with legitimate public policy.”  It was submitted that according to section 3(d) of the Constitution, there was protection from the arbitrary deprivation of the claimants’ property.  It would amount to an arbitrary deprivation of the claimants property if there was no legitimate public purpose for the acquisition of the property. 

47.
It is clear that section 3(d) provides for every person in Belize, the protection from arbitrary deprivation of his property, subject to respect for the rights and freedom of others and for the public interest.  And it is also clear that section 17(1) provides for protection from deprivation of property except under any law which, among other things, secures to a person claiming an interest in the property access to the courts for purposes of determining whether the taking of possession of the property was carried out for a public purpose.  The Acquisition Act states, in the long title, that it is to provide for assumption of control over telecommunications by the government in the “public interest.”  The Acquisition Orders made by the Minister state the public purpose of the acquisition of the properties.  The Order states the public purpose as follows:

“. . . . I consider that control over telecommunications should be acquired for a public purpose namely the stabilization and  improvement of the telecommunication industry and the provision of reliable telecommunications services to the public at affordable prices in a harmonious and non-contemptuous environment.”  (the underlined portions are hereinafter referred to as the Stated Public Purpose).”  (emphasis mine)
48.
The claimants submitted that the acquisition was not done for the Stated Public Purpose.  It was submitted that the loan of US$22,500,000, which the claimant bank made to Telemedia, was not connected with the Stated Public Purpose.  The compulsory acquisition of the property of the claimants was not connected to the Stated Public Purpose.  The compulsory acquisition of the claimants properties was not required to bring about in the telecommunication industry in Belize, stabilization, improvement, and the provision of reliable services at affordable prices.  The claimant bank granted the loan facility to Belize Telemedia, the purpose of which was used to further cause stabilization and improvement in the telecommunication industry in Belize, and which allowed Belize Telemedia to invest in network systems, and at the same time provided working capital for Telemedia.  The facility was also to acquire shares of Mr.  Prosser who acquired shares in B.T.L. in 2004, but who failed to pay the government for those shares.  Litigation would have followed due to this failure.  This was avoided by the acquisition of Mr.  Prosser shares, which was accomplished because of the loan facility by the claimant bank in favour of B.T.L.  The loan facility removed uncertainty and provided stability and therefore it was submitted that the acquisition was not done for the Stated Public Purpose.
49.
It was further submitted by the claimant bank that the acquisition of the loan to Sunshine Holdings Ltd. was without justification, since there was no nexus between the said loan and the Stated Public Purpose of the acquisition.  Neither the claimant bank nor Sunshine Holdings Ltd. had any control over Belize Telemedia and therefore could not have a negative impact on improvement or stability of Telemedia, and consequently the acquisition of the rights of the claimant bank was not for the Stated Public Purpose, but was arbitrary and contrary to section 3 (d) and 17(1) of the Constitution.  
50.
There is no evidence, say the claimants, that the acquisition of the interest and rights and properties of the claimants was necessary to achieve the Stated Public Purpose, and where there is no such evidence in support of the Stated Public Purpose, the Acquisition Orders that compulsorily acquired the rights, properties, rights and interest of the claimants are arbitrary and contrary to section 3 (d) and 17 of the Constitution.  The Minister, under section 63(1), may acquire such property as he may “consider necessary.”  The Minister under the section could only acquire property that is necessary to take possession of and assume control over.  It was therefore submitted that the taking of the claimants properties and interest was not necessary to assume control over telecommunication, and therefore the Minister exceeded his jurisdiction and the acquisition was null and void and unconstitutional.  The same argument was advanced with respect to the second claimant.
51.
At the time of the Acquisition Orders, the acquisition was not, according to the submission, necessary because the telecommunication industry in Belize was stable, was being improved, was reliable and affordable and in a harmonious environment.  There were stable ownership and management, steady growth, significant network investments, expanded service, new telecommunication services and the price of telecommunication services to the public though expanded, were reduced.  Dean Boyce in his first affidavit at paragraph 8 outlined the accomplishments of Belize Telemedia up to the time of the acquisition.  

52.
Dean Boyce points out major developments and capital investments done by B.T.L. between April 2005 to August 2009, in excess of $150 million BZD.  There was, according to Mr.  Boyce, also expansion by B.T.L. in products and services.  From March 2005 to August 2009 the number of telephone lines, cellular and fixed, across Belize amounted to around 250,000 lines.   Apart from major investments in telecommunications, B.T.L. was a good corporate citizen by contributing over million dollars each year for the scholarships programmes for students, and provided over 117 schools with free internet access.  B.T.L. also supported various sports in Belize.  There were also good employee relations, through the establishment of an Employees Trust which resulted in improved industrial relations.  In March 2008 B.T.L. had a return on equity of around 15%.  The company was therefore, according to Mr.  Boyce a profitable, stable and reliable company performing a good social service when it was nationalized.  Moreover, says the claimants, the then Minister Mr.  Fonseca in 2008 complemented publicly the performance of B.T.L.  B.T.L. was stable, doing well, and was like, all good corporate citizens, playing an important social role, beneficial to the people of Belize.  Therefore the nationalization was not necessary nor was it for the Stated Public Purpose.

(ii) Unreasonable

53.
The Minister, it was submitted, also acted unreasonably.  He failed to exercise his discretion properly.  He considered matters which were irrelevant.  He did not have evidence to support his decision to acquire the properties.  The claimants rely on dicta from Lord Green in Minister of National Revenue v.  Wright Canadian Ltd. 1946 A.C.  109, at page 123.  The case dealt with whether sums of money paid by a company to another company were properly deductible in computing the amount of taxable income of the company that paid the money.  The Minister under section 6(2) of the Income War Tax Act (UK), had a discretion to disallow any expense which was in excess of what was reasonable or normal for the business of the company claiming the expense.  The Court of Appeal held that the section made the Minister the sole judge of the fact of reasonableness or normalcy and the court was not at liberty to substitute its own opinion for his, but the Minister’s power could not be exercised arbitrarily.  On Appeal to the Privy Council, it was held that the court was entitled to examine the evidence which was before the Minister when he made his decision, and if the evidence was insufficient in law to support the decision, it could not stand.  
54.
But if there was sufficient material before the Minister to support his decision, “the court is not at liberty to overrule it merely because it would itself on those facts have come to a different conclusion.”  The Minister having not produced any evidence on which his decision was founded, the Privy Council held that they were unable to assume in the Minister’s favour that he had sufficient evidence before him to support his decision.  
55.
The Privy Council held that “the only inference which could legitimately be drawn from the available evidence was that, apart from the documents which were before the court, the Minister had no material before him which influenced his mind in making the determination he did.”  Lord Greene MR makes the point very clear:

“It is for the taxpayer to show that there is ground for interference, and if he fails to do so the decision of the Minister must stand.  Moreover, unless it be shown that the Minister has acted in contravention of some principle of law the court, in their Lordships’ opinion, cannot interfere:  the section makes the Minister the sole judge of the fact of reasonableness or normalcy and the court is not at liberty to substitute its own opinion for his.  But the power given to the Minister is not an arbitrary one to be exercised according to his fancy.  To quote the language of Lord Halsbury in Sharp v.  Wakefield (1), he must act according to the rules of reason and justice, not “according to private opinion …. according to law, and not humour.  It is to be not arbitrary, vague and fanciful, but legal and regular.”
56.
The Minister of National Revenue case dealt with a specific section of the Income War Tax Act and expenses allowable under that Act, and not with the compulsory acquisition of property under a written Constitution.  The case nevertheless lays down the well known principle that a Minister making a decision under statutory power, ought to have sufficient evidence to support the decision, must consider relevant matters, must act reasonably, must not act arbitrarily, or else the court will interfere, because the statutory power given to the Minister cannot be exercised arbitrarily or  unreasonably but must be exercised according to law.
          (iii)  Not carefully considered
57.
The Minister said in the Acquisition Orders that he carefully considered all the facts and circumstance and having done so he came to the conclusion to acquire the claimants properties.  But the Minister could not have carefully considered all the facts and circumstances, say the claimants, because of the speed with which the Acquisition Act and Orders were made, and therefore he acted unreasonably.  The Acquisition Act and the Acquisition Orders were passed within two days, 24th and 25th August, 2009.
58.
The House of Representative passed the Acquisition Bill on 24th August, 2009.  On the 25th the Senate passed it and on the same 25th Acquisition Order 109 of 2009 was signed by the Minister.  He could not, say the claimants, within such a short space of time carefully considered all the facts and circumstances prior to the acquisition as the Minister said he did in the Acquisition Orders.

59.
Moreover, state the claimants, before the Minister acted, and before section 63(1) was enacted, the Prime Minister said, as the evidence clearly shows, to the House of Representatives that the acquisition would be done by the Minister.  Therefore, say the claimants, the Minister did not consider and make a careful evaluation before making the acquisition, because the Prime Minister before the passing of section 63(1) said that there would be the acquisition. 
          (iv)  Independent judgment
60.
The Minister, argued the claimants, before making the Acquisition Orders did not exercise independent judgment, but acted based on reasons given by the Prime Minster in his speech to the House of Representative and the matters expressed by the Financial Secretary Mr.  Waight in his affidavit in this matter.  The Minister did say in his affidavit that the reason for the acquisition was as stated by the Prime Minister, and he said he adopted the statement of facts set out by Mr.  Waight.  Therefore the submission is that the Minister made the Acquisition Orders based on what the Prime Minister said, and not in accordance with his own independent judgment, which is statutorily acquired under section 63 above of the Acquisition Act.  Therefore the Acquisition Orders are ultra vires, null and void and of no effect.
          (v)  No Nexus
61.
The claimants further say that there is no nexus or connection between the Stated Public Purpose and the sworn evidence given by the Minister who made the Acquisition Orders. Moreover the evidence does not support the Stated Public Purpose.  The Minister, as we saw above, said in evidence that the reasons for the acquisition of the claimants properties rights and interests were as set out in the Prime Minister’s statement to the House of Representative on August 24th 2009.  

62.
The Minister sets out the statement of the Prime Minister in his affidavit.  The Prime Minister in the statement considered that the Accommodation Agreements as “illegal,” “immoral” and “anti Belize,” and not in “the interests of Belizeans; that “telecommunication is a critical part of the development of any modern society;,”  that “unregulated monopoly control and abuse of the sector cannot be permitted” and; that in effect there was no true competition in the telecommunication section because the company Speednet that operates in the sector is owned by Belize Telemedia, both of which are controlled by Michael Ashcroft.”  
63.
These are the general reasons given by the Prime Minister.  The claimants say that the reasons given by the Prime Minister have no connection or nexus to the Stated Public Purpose of the acquisition, and the evidence does not support the said purpose for the acquisition.  Therefore the Minister in making the Acquisition Orders acted unreasonably, considered irrelevant matters,  failed to consider relevant matters, and, according to the submission, the Orders were not made for the Stated Public Purpose.  The Minister therefore exceeded his jurisdiction, and therefore the acquisition Orders cannot stand.  

(vi)  Other Legislation
64.
The Acquisition Orders state that where the Minister considers that control of telecommunications should be acquired for a public purpose he may acquire property he considers “necessary to take possession of.”  It was submitted for the claimants that it was not necessary to acquire the claimant properties to achieve the Stated Public Purpose, because there are other pieces of legislation already in place under which the Stated Public Purpose, could have been achieved.  One such legislation is section 3 of the Telecommunication Act 2002 Act No.  16 of 2002 of the Laws of Belize which primary object is to provide “for the regulation and control of telecommunication matters in the public interest,” and authorizing in subsections 3(a) to (k) what can be done for that purpose, including the promotion of “stability of the telecommunication sector,” and encouraging “investment and innovation in the telecommunication sector.”  
65.
Moreover, say the claimants, the allegation that Belize Telemedia not paying certain business taxes as the reasons for the acquisition, could have been adequately dealt with under the provisions of the Income and Business Tax Act, Chapter 55, which provides for the collection of taxes unpaid by an individual or company.  It was therefore not necessary to use the Acquisition Act and Orders to acquire the properties – a better option was available under the above mentioned legislation, without the need for nationalization.  
66.
Moreover, sections 6 and 7 of the Telecommunication Act give powers to the P.U.C. to regulate the telecommunication sector, and this is another reason why there was no necessity for the Acquisition Act and Orders.  The Minister should have used or acted under the above Act before resorting to nationalization.  It is unreasonable to acquire the rights, interests and properties of the claimants, if there are alternative ways of dealing with the issues concerned.  It also offends the proportionality principle for the Minister to act under the Acquisition Acts and Orders without first acting under the above mentioned legislation.  The submission, on this point, seems to be that if having acted under the above mentioned legislation, the desired results had not been achieved, then resort may be had to nationalization; but it breaches the proportionality principle to nationalize, before considering and acting under the above mentioned legislation.  I will return to the proportionality principle below. 

67.
It was further submitted that in the Prime Minister speech no reason is given why the first claimant’s bank debenture and other rights and assets were acquired. Since the Minister said that the reasons for the acquisition is as stated by the Prime Minister, and since the Prime Minister gave no such reasons, then there is no reason for the acquisition of the first claimant’s banks rights, debentures and assets.  Moreover the claimant bank played no part and had no influence over how the Telecommunication sector was run in Belize:  all the claimant bank did was to lend funds to Belize Telemedia in the normal course of its business.   Therefore the Acquisition Orders were unreasonable. 

          (vii)  Subsequent matters
68.
It was further submitted by the claimants that matters that occurred after the Acquisition Orders, such as the claim in the Supreme Court by the first claimant against Belize Telemedia for about US$25 million, and the letter suggesting winding up of Belize Telemedia cannot be considered as evidence.  Moreover the Stated Public Purpose did not mention anything about winding up.


(viii)  Right to be heard               

69.
The claimants argued also that they had a right to be heard under section 17(1) of the Constitution by the Minister before making the Acquisition Act and Orders.  Since this was not done, the Acquisition Act and Orders were unconstitutional, void and of no effect. 

70.
In general, the claimants submitted, looking at all the affidavits of the Minister Hulse and Financial Secretary Waight there was insufficient evidence that the Minister made an independent decision when he acquired the properties, and that he acted reasonably and in accordance with section 63(1) of the Act; that the Acquisition Orders were not necessary; that the Minister did not carefully consider the matter and that he had insufficient information before him to justify the acquisition.  There is no connection or nexus between the acquisition and the Stated Public Purpose. 


                               Behaviour of B.T.L.

(i) Matters Considered

71.
It was urged by the defendants that the Acquisition Act and Orders were made for a public purpose.  In order to decide whether they were made for a public purpose, the court has to consider the behaviour of B.T.L. and Belize Telemedia and see whether the acquisition was for the general interest of the community or the people of Belize rather than particular interests of individuals.  We have already considered above the behaviour of B.T.L. and Belize Telemedia in relation to the accomplishments of the company as submitted by Dean Boyce, and also in relation to the fights for control of B.T.L. under the heading quadmire of law suits; and the restrictions on the P.U.C. under the Accommodation Agreements.  Let us look at further evidence of the behaviour of the company. 


(ii)  The Loan Point
72.
The defendants say that a loan of US$22,500,000 to Belize Telemedia on 6th July, 2007, by the first claimant was not used for purchasing and installing equipment for B.T.L. to provide telecommunication services in Belize, as contended by the claimants; but instead was mainly used to enable Belize Telemedia, through a subsidiary, to purchase 9,219,181 shares in itself from R.B.T.T. Merchant Bank of Trinidad and Tobago.  The amount of US$22,300,000 of the amount of the loan, or about 99%, was, according to the defendants, used to purchase the shares. Belize Telemedia signed a mortgage debenture with the claimant bank on 31st December, 2007 in relation to the loan.  The loan therefore did not assist B.T.L. and had the effect, according to the defendants, of placing the entire business of B.T.L. under the control of the claimant bank.  The defendants tendered Exhibit JW 11 to prove that the large majority of the loan was used to purchase the shares.

73.
There is a letter, dated 9th July 2007, exhibited as NV 8, from Dean Boyce, chairman of B.T.L.  at the time, to the Central Bank requesting permission to borrow US$22,500,000 from the claimant bank to purchase shares.  Prior to the letter, at a meeting of B.T.L. a resolution was passed to borrow US$22,500,000 for the purposes of purchasing 9,219,181 shares in Telemedia Investments Ltd., a subsidiary of B.T.L from R.B.T.T. Merchant Bank Limited of Trinidad and Tobago.  In other words, a large percentage of the loan was used, not for equipment, but to enable a subsidiary of B.T.L., Telemedia Investment Limited, to purchase shares in B.T.L.  The evidence shows that the said loan to B.T.L. was used largely to purchase shares in itself.  
74.
Mr.  Dean Boyce, the chairman of B.T.L. at the time of the loan, said it was “incorrect and misleading to use a single entry on a current account as evidence of the utilization of the loan.”  The single entry referred to is probably J.W.  11 exhibit to Waight’s first affidavit.  Dean Boyce admitted that, although the amount allegedly paid for the shares was correct, the loan was used for the purposes “to fund the purchase of shares, to fund acquisition of equipment, and to provide working capital.”  He said that it was wrong to believe that the loan was used as submitted by the claimant and that B.T.L. accounts if properly examined would prove this.

75.
I have no evidence of what the B.T.L. account, in this regard, will show.  The burden is on the claimants to prove on a balance of probabilities, that the $22,350,000 of the loan was used substantially for the purpose of purchasing and installing of telecommunication equipment.  Considering the letter dated 9th July, 2007 and the resolution of B.T.L. above, I am not satisfied that the claimants have discharged the standard of proof that the amount of US$22,350,000 was used as they contended.  On the contrary, the evidence above supports the defendants contention that a substantial part of the loan, US$22,350,000, was used to purchase the shares in B.T.L.
           (iii)  The Winding up Point

76.
This said loan arrangement, say the defendants, puts the first claimant bank in a position, in the event of default on the loan, to cause a winding up of B.T.L.  Belize Telemedia would have been in default in repaying the first principal payment on the loan scheduled for July 2009.  A letter dated 18th June, 2009 was sent to Mr.  Andrew Ashcroft, Managing director of the first claimant bank, from Belize Telemedia, when Dean Boyce was chairman of the Executive Committee of Belize Telemedia, requesting the claimant bank to defer the principal repayment for one year to July 2010.  No written response was received from the first claimant bank to the letter as to whether or not the bank agreed to grant the deferment.  But Dean Boyce swore, that Belize Telemedia “verbally asked and was verbally told by the claimant bank in July 2009 that they would be prepared to agree to a deferral of one year, on the principle (sic) repayment.”
77.
Having written the first claimant bank, why was the bank verbally asked, and not written again for the deferral?  And it is questionable that the claimant bank would convey such a major decision to a borrower verbally and not in writing.  The first claimant bank, after the acquisition did file a claim No.  942 of 2009 against Belize Telemedia  for the sum of US$25,172.958.00 based on default of the said loan; and a letter dated 24th November, 2009 was served on B.T.L. by attorneys representing the first claimant bank, which is a precondition for a creditor to serve and file before filing a winding up petition.  The letter, inter alia, pointed out that the Acquisition Orders acquired approximately 94% of shares in Belize Telemedia, and the first claimant bank mortgages over Belize Telemedia assets, and that Belize Telemedia, who obtained a loan on 6th July, 2009 of $22,500,000 US from the first claimant bank, had defaulted on the repayment terms of the mortgage; and by changing the management structure of the company contrary to the terms of the mortgage, had committed a further default.  Due to the defaults, the letter stated as follows:


 “We area instructed on behalf of the Bank to make a formal demand pursuant to section 13(a) of the Companies Act 2000, Cap.  250, for the sum of US$22,658,632.34 owed by Telemedia under the Facility Agreement.


Should the total sum of US$22,658,632.34 not be forthcoming within three weeks from the date hereof, namely by 15th December 2009, then we expect to be instructed to take appropriate steps pursuant to the Companies Act to recover the sums owed by Telemedia without further reference to you.”

78.
B.T.L. applied to the court for an injunction to restrain the bank from filing a winding up petition, and the Supreme Court on 14th December, 2009 granted the injunction.  So the defendants state that the claimant bank, affiliated as it is to the other banks and institutions as shown in the chart below, had the capacity to cause the winding up of B.T.L.  The acquisition in August 2009 was to prevent the winding up, which was an option available to the first claimant, if there was a default under the Loan Agreement or mortgage dated 6th July 2007. The mortgage agreement and defaults were known by the Minister and the Government, prior to the making of the Acquisition Act and Orders; and it was, it seems to me, reasonable and for a public purpose to acquire the properties, mortgage debentures and the loan facilities of the claimants to prevent a winding up of Belize Telemedia which the Minister and the Government knew before the Acquisition was a possibility on defaults under the Loan Agreement by Belize Telemedia.  

          BTL Loan to Belize Bank?

79.
It was contended by the defendants that B.T.L. gave a loan of BZ$30,000,000 to Belize Bank in 2004 at the time when Mr.  Boyce was an executive committee member.  In November 2004, B.T.L. sent a letter to the Governor of Central Bank with respect to the $30,000,000 loan.  The letter pointed out to the governor that there was no authority under the Articles of Association of B.T.L. for the company to lend money, and the loan was a wrongful act “detrimental to B.T.L.”  The letter requested the Central Bank to reverse the $30,000,000 loan to Belize Bank to a deposit account “which may be withdrawn by B.T.L. on demand.”

80.
It was contended by Mr.  Boyce in his affidavit that the $30,000,000 transaction by the claimants “was not a loan” in the normal sense. It was “equivalent to a long term deposit.”  Mr.  Boyce for the first claimant proceeded to explain how the long term deposit came about:

 “This deposit was an integral part of the GSM network capital investment project.  Telemedia needed US$ to purchase the new nationwide GSM network, but had identified that it would be unable to obtain sufficient US$ amounts to pay the supplier in the short term.  Therefore Telemedia obtained a US$ loan from an international commercial bank, ING, to finance the installation.  As a condition of the loan, a guarantor was required, a function that the Bank agreed to provide.  The bank agreed to act as a guarantor, provided Telemedia make a BZ$ deposit with the Bank, to act as guarantor, provided Telemedia make a BZ$ deposit with the bank, to act as security, so that should Telemedia subsequently default on the loan to ING, and the bank as guarantor then had to make payment to ING, the Bank would use the BZ$ that had been deposited as security to cover those payments.” 

81.
The evidence however suggests that Carlisle Holdings Ltd., when it had control over B.T.L. caused substantially all of B.T.L.’s moneys to be deposited in Belize Bank Ltd., a bank in which Carlisle Holdings had some influence.  In 2007, Belize Bank agreed to guarantee certain loans from I.N.G. Bank to B.T.L. amounting to about 12 million US.  One condition of the guarantee included that B.T.L. puts the sum of $44,500,000 BZ about 200% of the amount of the loans, as a one year fixed deposit with Belize bank as security for the guarantee.

82.
Upon the expiry of the fixed deposit, Belize Bank arranged that B.T.L. would lend $30,000,000 of the deposit amount to Belize Bank who would issue a promissory note as security for the loan from B.T.L.  The promissory note was dated 18th November, 2003 with interest payable of 9% percent per annum.  Under the note, B.T.L. could not retrieve the $30,000,000 before November 2006.  A resolution of the Executive Committee of B.T.L. dated 18th November, 2003 states that  “The committee considers the note and in particular 9% interest rate to be an attractive investment for the company in the current market in Belize.”  The note was also authorized, by a resolution of the Board of Directors of Belize Bank Ltd., described in the note as the “issuer.”
83.
The Promissory note itself states that:  “the issuer for value received …… promises to pay to the note holder …. The principal sum of BZ$30,000,000 together with interest on the principal of amount at the rate of 9% per annum.”  In my view, the evidence above establishes that the $30,000,000 became a loan to Belize Bank Ltd. from B.T.L. 

The Ashcroft Factor  
84.
Considering the evidence in the chart given in the appendix, and the evidence that Michael Ashcroft was a signatory representing Carlisle Holdings Ltd. in the Option Deed, and also  the evidence that Dean Boyce, the then chairman of the Executive Committee of Belize Telemedia, who swore in July 2008 in proceeding No.  468 of 2008 that he was not an employee of Belize Telemedia and therefore received no income or profits or gains from Belize Telemedia, but “in fact an employee of B.B.  Holdings Ltd.” who paid his salary.  
85.
And also considering that Dean Boyce was chairman of the Executive Committee of the Board of Directors of Belize Telemedia Limited between May 2007 and 25th August, 2009.  So while Boyce held the position of chairman of Telemedia he was paid by B.B.  Holdings which was owned by B.C.B.  Holdings which was 74.7% owned and controlled by Lord Ashcroft.  Moreover, in an affidavit dated 12th June, 2008 exhibited by Dean Boyce, Lord Michael Ashcroft stated that he would “be prepared to utilize any good standing with Telemedia so as to assist in avoiding litigation, if at all possible.”  The Chart, the Option Deed, Boyce’s admission of being paid by B.B.  Holdings Limited while working as chairman of Belize Telemedia and Ashcroft statement above, leave no doubt in my mind that Michael Ashcroft or Lord Ashcroft was in a position to exercise influence on the first claimant bank, Dean Boyce, and Belize Telemedia.

What is a Public Purpose?
(i) The authorities 
86.
Section 17 of the Constitution authorizes the compulsory acquisition of property for a public purpose; but the term public purpose is not defined in the Constitution.  This is understandable because the social, economic and other needs of society change from time to time, so that what might be thought to be a public purpose at a particular time may not be at another time.  And so it has been rightly said that no “definition can be laid down as to what is a public purpose as the concept has been rapidly changing”:  see DAS.J in the State of Behar v.  Kamishwar Singh 1975 A.I.R. 1083.  
87.
In the State of Bombay v.  RS Nanju 1956 A.I.R.  294 it was held that it was impossible to define precisely the phrase public purpose, but it included a purpose, that was an object or aim, in which the general interest of the community as opposed to the particular interest of individuals, was directly and vitally concerned.”  And in Spencer v.  Attorney General 1999 3 LRC1 Byron CJ quoting Petit v.  Secretary of State for India 1914 L.R.  Vol.  XL11 (Indian Appeals) said a general definition of the phrase should be avoided, but the phrase, in his opinion, must include a purpose where the general interest of the community is directly concerned.  Chancellor Kennard in Attorney General v.  Caterpillar American Co.  2000 62 W.I.R.  135 said that it would seem to him that “that which would serve the general interest of the community is a public purpose.”

88.
In Williams v.  Government of Saint Lucia 1969 14 W.I.R.  177 the appellant owned 21.1 acres of land in Saint Lucia for which a declaration was made under section 3 of the Saint Lucia Land Acquisition Act with a view to compulsorily acquire the land.  The appellant contested the validity of the declaration on the main ground that the statement in the declaration that the land was required for “the development of Tourism” was not a sufficient statement of a public purpose, and that a statement as to the particular use of the land ought to have been stated.  The Privy Council held that the development oftTourism did have a public purpose and that the declaration did not have to state the means of achieving the public purpose.  Sir Bartwick said:

“The Ordinance, in their Lordships’ opinion, is satisfied by a statement of the objective in view in the acquisition of the land and does not require the disclosure of the means by which that objective is to be achieved.  It is a purpose and not a method which had to be stated.  The expression “the development of tourism” does state a purpose which is a public purpose.”

89.
When one applies the above principles to the instant case, it seems to me that the purpose stated in the Acquisition Orders is a public purpose. The vital questions now are:  Does the evidence support that public purpose?  Did the Minister act independently?  Did he consider irrelevant matters and did not consider relevant matters?  Did he act reasonably?  Is there a nexus or connection between the Stated Public purpose and the evidence?  Was there evidence to show that it was necessary to take possession of and assume control over the acquired properties?  Did the Minister carefully consider the matter before making the Acquisition Orders?
90.
The defendants sought to show that the behaviour of the Belize Telemedia and its management caused problems for the company and were inimical to the company which provided telecommunication services to people of Belize and elsewhere, which in turn affected the people of Belize.  Hence it was for a stated public purpose to make the Acquisition Act and Orders.

91.
As we saw above, B.T.L. and Belize Telemedia were involved in several Supreme Court actions and actions in Florida U.S.A.  The Belize Supreme Court has held, as we saw above, that the actions originated from fights for management and control of the company and that this no doubt may be “unsettling” for the company, which according to Conteh CJ was “plagued with difficulties” because of battles for control and management of the company.  The Court of Appeal of Belize, and a former Prime Minister of Belize, commented on the law suits.  Moreover the quadmire of law suits produced a contentious environment. The Stated Public Purpose was to correct this and create a harmonious and non-contentious environment.  I think the evidence of the law suits involving the company had a direct connection or nexus to the State Public Purpose.
92.
It was submitted that after the acquisition, litigation involving the company continued; but I observe that the majority of that litigation was in relation to the compulsory acquisition of the properties.  Every person, in my view, has a constitutional right of access to the court.  But the issue in this case is whether the exercise of that right resulted in a contentious environment and was unsettling or unstabling for the company; and, in my view, it was unsettling for the company.  It certainly created a contentious environment.  
93.
Moreover, the winding up point mentioned above clearly had a direct connection or nexus to the Stated Public Purpose.  The claimant bank, because of the defaults of Belize Telemedia to pay the installments on the loan, clearly had the option or authority to apply to wind up Belize Telemedia.  In fact the letter mentioned above to Telemedia on behalf of the claimant bank indicated an intention to move to winding up.  As mentioned above, I do not believe Dean Boyce for the reasons given above when he said that there was that verbal agreement for the extension of time.  
94.
Subsequently to the letter on behalf of the first claimant bank indicating the possibility of winding up Belize Telemedia, Telemedia, through its lawyer, asked the first claimant bank by letter dated 7th December, 2009 for an undertaking that no winding up would take place.  By letter in reply dated 9th December, 2009, the bank through its attorneys wrote that no decision had been taken “to initiate proceedings for the winding up of Belize Telemedia.  In the circumstances your request is premature.”

95.
Though the first claimant said no decision was taken to wind up Belize Telemedia, it seems to me from the evidence that the winding up option was considered.  If winding up was not being considered, or never an option, then why the undertaking was not given.  In my view, from the evidence, the winding of Belize Telemedia was something under consideration by the first claimant bank. 

96.
But the claimants say that the letter in relation to possible winding up Belize Telemedia and Claim No. 942 of 201 against Belize Telemedia, cannot be used as evidence to justify the Stated Public Purpose to acquire the properties, because the letter and the claim occurred after the acquisition.  Reliance in support of this point that evidence occurring subsequent to the challenged event cannot be considered by the court, was based on Prest v.  Secretary of State For Wales 1982 81 L.G.R.  193.  

97.
In Prest v.  Secretary of State, the Welch Water Authority made a compulsory purchase order to compulsorily acquire about 40 acres of agricultural land for the purpose of making a new sewerage system for neighbouring towns and villages.  The owners of the land agreed for the need of the new sewerage system, but disagreed with the Authority, to the site of the land proposed to be acquired for the system, and recommended, instead one of two alternative sites, also owned by them.  The owners offered the alternative sites at a value for agricultural land; but if the Authority wanted the site proposed by it, the Authority would have to pay a value, not as agricultural land, but as land for industrial development, which would be much higher than agricultural land.  At the time of an enquiry concerning the land it was a matter of speculation whether or not the land would be used for industrial purposes; but by the time the case reached the court, the evidence was that the land could be used for industrial purposes. 
98.
 The question before the court was whether the subsequent evidence as to the industrial use of the land, could be admitted in evidence.  Denning LJ said that rarely indeed should fresh facts be admitted to contradict the decision, but in a proper case they should be.  He continued:

“I would suggest that fresh evidence can and should be admitted …. in those cases where it has arisen since and would in all probability have an important influence on the result.”  
99.
But Walkins LJ thought that to consider matters that occurred after the contested decision were “an exception to the general rule, which is that a decision appealed against can only be regarded within the circumstances from which it was derived.”  But the judge did say that one could pay regard to past decisions as long “as an unfolding of events, the main effect of which the Secretary of State could reasonably have anticipated as likely to occur sometime soon in the future.”  In other words, His Lordship seems to be saying that if the subsequent events might have been anticipated by the official, if he had given thought of it, then the reception of the evidence would be unobjectionable, but otherwise the evidence must be ignored.  

100.
For my part, I think the test of admissibility is the old common law rule of relevance.  In other areas of the civil and criminal law, subsequent written or oral words of a defendant or claimant are generally admitted if they are relevant.  In this case, the claimants wrote to Telemedia a letter indicating the possibility of a winding up; and filed the court action in its name, which are relevant to these proceedings; and I cannot see how the court could properly ignore them.  But I do not decide the point on my view, but I rest it on the experience and knowledge of Denning LJ quoted above, and I hold that the letter and the court action can be considered as evidence by the court.

101.
The evidence shows that the first claimant bank had the capacity and the authority and to wind up, and considered winding up, Belize Telemedia for defaulting on the loan.  The terms of the mortgage debenture, which included the option of winding up the company in the event of a default, were known before the acquisition by the Minister.  The Minister also knew before the acquisition, that Belize Telemedia was in default of terms of the mortgage debenture.  It seems to me, that the possibility of the winding up of the company provides reason for the Acquisition Orders.  The winding up possibility is directly connected to the Stated Public Purpose.
102.
It was submitted, as we saw above, that there was no evidence that the acquisition of the first claimant bank assets was necessary.  There is the evidence of Nestor Vasquez which I accept that “in July 2009 B.T.L. was in a state of default and the bank was in a position to seize all B.T.L. assets and or wind up the company.”  The winding up possibility of Belize Telemedia shown above would seem to make it necessary for the Acquisition Orders made by the Minister. 
103.
There is merit in the submission that the Minister, in the exercise of the discretion granted to him by section 63(1), is required to exercise the discretion according to law and he is legally required to act reasonably and to only consider relevant matters, to exercise independent judgment and that there must be  evidence to support his decision.  The court would strike his decision down if he acted on no evidence, or if he has come to a conclusion which, on the evidence, he could not reasonably come, or if he has given a wrong interpretation of the words in the statute or if he has taken into consideration matters which he ought not to have taken account, or if he did not consider matters which he should have considered:  see Associated Provincial Picture Houses Ltd. v.  Wednesbury Corporation 1948 1 K.B.  223 at page 229,  Ashbridge Investment Ltd.  v.  Minister of Housing and Local Government 1965 1 W.L.R. 1320 at page 1327; Prest v.  Secretary of State above at page 201; and  Roberts v.  Hopwood 1925 A.C.  578 at page 593.
104.
I am unable to accept the submissions that the Minister acted unreasonably, acted on no evidence, failed to exercise his discretion according to law and failed to consider relevant matters or that the Acquisition was not necessary, because of the aforesaid possibility of the winding up by the first claimant bank of Belize Telemedia.  For this reason, in my view, the Minister acted reasonably and in accordance with the law when he made the acquisition orders in order to prevent a clear possibility or option by the claimant bank of the winding up of Belize Telemedia, a major company with more than 900 Belizean shareholders, which provides vital telecommunication services to the people of Belize and elsewhere, and which affects “Belizean Interest” and plays a role “to develop the country.”  The winding up possibility has a direct connection or nexus to the Stated Public Purpose.
105.
The Minister said in his affidavit that “the reasons for the acquisition are as set out in the Prime Minister statement to the House of Representatives on 24th August, 2009.”  The Prime Minister speech to the House is an exhibit and some excerpts of it have been given above.  Other excerpts of the speech are:
 “Just as fundamental, though perhaps a little more prosaic, telecommunications – information and communications technology – is a critical part of the development apparatus of any modern society.  Indeed as has been officially recognized by our regional integration movement CARICOM, it is an indispensable tool in that restructuring of developing countries’ economies that, in the face of the global crisis, must begin to take place now.  Accordingly, unregulated monopoly control and abuse of the sector cannot be permitted.”

106.  
The Minister did say that the reasons for the acquisition was as stated by the Prime Minister, and the submission was made that the Minister did not exercise as section 63(1) required him to do, his own independent judgment.  But it does not necessarily follow, it seems to me, that the Minister himself did not on his own, have those same reasons.  All the Minister is saying is that the reasons for the acquisition are as set out by the Prime Minster; but from that, it would be unreasonable, as I see it, to conclude that the Minister did not independently, have the same reasons.  The burden is on the claimants to show that the Minister did not independently have the same reasons as the Prime Minister, and in my view, they have failed to do so.
107.
The argument that because the Acquisition Acts and Orders were passed within two days, it necessarily followed that the Minister did not, as he said he did, in the Acquisition Orders carefully considered the facts and circumstances before making the Orders.  Because the legislation was passed in two days, it does not reasonably follow that the Minister did not consider all the facts and circumstances before he considered that the control over telecommunications should be acquired for the Stated Public Purpose.  The burden is on the claimants to prove that the Minister did not do so, and the fact that the legislation was passed in two days, does not, in my view, prove that the Minister did not do so.
108.
When the chart is considered; the influence of Ashcroft; the quadmire of law suits; the loan to Belize bank; and the large US loan to Belize Telemedia to purchase shares in itself; and the possibility of a winding up of Belize Telemeida are considered, all of which were discussed above, it seems to be that these matters are connected to the Stated Public Purpose and that the Minister having taken these matters into consideration acted reasonably, in accordance with law, on sufficient evidence, took relevant matters into consideration, when he made the Acquisition Orders which acquired the properties.

109.
It was submitted that the Prime Minister had said in the media that “This is the people of Belize against the Ashcroft interest and I will never relent,” and therefore the purpose of the Acquisition Acts and Orders purpose was to target one man – Lord Ashcroft and therefore the legislation was not for a legitimate public purpose.  The claimants rely on Matadeen v.  Pointu 1998 3 W.L.R.  98 where the court said that the “difficulty about the UK theory of sovereignty of parliament was that “certain fundamental rights need to be protected against being overridden by the majority.”  But the evidence as shown above, and as I have found is that the purpose of the Acquisition Act and Orders was to achieve the Stated Public Purpose.
          Proportionality
110.
The claimants submitted that the legislation was not proportionate. The law requires that it should be proportionate, in the sense that “there must be a reasonable relationship of proportionality between the means employed and the aims sought to be realized for the acquisition; and “the relevant balance will not be found if the person concerned has had to bear an individual and excessive burden.”  The defendants submit that the principle of proportionality does not apply to the Belize Constitution nor does it apply to section 17 of the Constitution.

111.
The principle of proportionality was developed by the European Court of Human rights in its interpretation, mainly of section 8 of the European Convention of Human Rights.  The word proportionality is not found in the text of the Convention, but it is a tool of interpretation which the European Court adopted, based on 19th century German jurisprudence for deciding a variety of Convention issues, such as what is or is not necessary in a democratic society:  see Sedley LJ in London Regional Transport v.  Mayor of London 2001 EWCA CIV 1491.  Proportionality always involves the “striking of a fair balance between the rights of the individual and the interest of the community ….” See:  Sedley LJ in Erithea v.  Secretary of State for the Home Department 2007 E.W.C.A. 801 at paragraph 20.  Proportionality requires a “fair balance” that must be struck between the demands of the general interest of the community, and the requirement of the protection of individual fundamental rights.  
112.
In the Canadian case of R.  v.  Oakes 1 S.C.R. 103 Chief Justice Dickson said that, “in each case the court will be required to balance the interest of society with those of individuals and groups His Lordship continued:

“There are, in my view, three important 
components of a proportionality test.  First, the measures adopted must be carefully designed to achieve the objective in question.  They must not be arbitrary, unfair or based on irrational considerations.  In short, they must be rationally connected to the objective.  Second, the means, even if rationally connected to the objective in this first sense, should impair “as little as possible” the right of freedom in question: R.  v.  Big M Drug Mart Ltd., supra, at p.  352.  Third, there must be a proportionality between the effects of the measures which are responsible for limiting the Charter right or freedom, and the objective which has been identified as of “sufficient importance.”     
113.
In James v.  U.K.  1986 8 E.H.R.R.  173 the applicants had been deprived of ownership of a number of properties because of the acquisition of the properties in accordance with the Leasehold Reform Act 1967 (UK).  The applicants contended that the compulsory acquisition was unlawful.  The European Court held that the acquisition was not unlawful and that “the court will respect a national legislature judgment as to what is in the public interest when implementing social and economic policies, unless that judgment is manifestly without reasonable foundation.”
114.
On the question of proportionality, the European Court held that “a measure depriving a person of his property must additionally be appropriate for achieving the aim and not disproportionate thereto …. provided that the means chosen could be regarded as reasonable and suited to achieving a legitimate aim and a fair balance, the court would not question the Legislature’s judgment of the best solution.”

115.
In Elloy De Freitas v.  Permanent Secretary of the Ministry of Agriculture 1991 A.C.   69 a civil servant participated in a peaceful demonstration against alleged government corruption in Antigua and Barbuda.  His Permanent Secretary in the Ministry, where he worked, interdicted the applicant from duty on the ground that the applicant had acted in breach of section 10(2)(a) the Civil Service Act, which forbade communication by civil servants to any other person, of any information or expressions of opinion, on matters of national or international political controversy.  The applicant alleged that the section breached his right to freedom of expression and peaceful assembly and association, as provided in the Constitution of Antigua and Barbuda.  The judge at first instance held the section unconstitutional.  The Court of Appeal reversed the judge.  On appeal to the Privy Council, the appeal was allowed.  The Privy Council said that a blanket restraint on communication, “which imposed the same restrictions on the most junior civil servant as on the most senior was disproportionate to the object and thus not reasonably justifiable in a democratic society.”.
116.
In Daly v.  Secretary of State for Home Development 2001 2 A.C.  532, the applicant was serving a period of imprisonment, and in his cell was correspondence from his lawyer.  The prison authorities were allowed, by prison rules, to search cells in the absence of the prisoner; and to examine, but not to read, legal correspondence of the prisoner.  The prisoner applied to the court for leave to apply for judicial review of the decision to require examination of the prisoner’s legally privileged correspondence in his absence.  The judge refused leave.  The Court of Appeal granted leave.  There was an appeal.  The House of Lords held that, a person sentenced to a custodial sentence retained along with the rights of access to a court and to legal advice, the right to communicate confidentially with a legal adviser under the seal of legal professional privilege.  But Lord Steyn proceeded to consider the principle of proportionality.  He said:

“The contours of the principle of proportionality are familiar.  In de Fretias v.  Permanent Secretary of Ministry of Agriculture, Fisheries, Lands and Housing 1999 1 AC 69 the Privy Council adopted a three-stage test.  Lord Clyde observed, at p 80, that in determining whether a limitation (by an act, rule or decision) is arbitrary or excessive the court shall ask itself: 

“whether:  (i) the legislative objective is sufficiently important to justify limiting a fundamental right; (ii) the measures designed to meet the legislative objective are rationally connected to it; and (iii) the means used to impair the right or freedom are no more than is necessary to accomplish the objective.”

117.
In Erithea v.  Secretary of State above, the appellant, a young Ethiopian applied for asylum and human rights protection in the U.K.  He arrived in the U.K. at age 14 after his mother was abducted in Addis Ababa, and he made the appeal.  It took the authorities in the U.K. four years to reach a decision on his application, to remove him from the U.K., not to Ethiopia but to Erithea, the country of birth of his mother.

118.
The issue for the court was whether under Article 8 of the European Convention on Human Rights he could resist the removal.  The applicant appealed to several adjudicators, and it was held that he was not entitled to protection under the Convention.  The question for the Court of Appeal was whether the adjudicators erred in their decision.  The court said that Article 8 raised the question of proportionality, that is to say, whether the interference with the private life of the applicant – the removal – is necessary in a democratic society; and whether it is proportionate in the interest of national security, public safety, the protection of rights and freedom of others, and the prevention of disorder and crime. 

119.
In the Canadian case of Queen v.  David Oakes 1986 1 S.C.R.  103,   the applicant was charged for unlawful possession of a narcotic for purposes of trafficking, but was convicted for unlawful possession of a narcotic.  He brought a motion to challenged section 8 of the Narcotics Control Act which he said imposed a burden on an accused to prove that he was not in possession of the drug for the purpose of trafficking, and therefore section 8 of the Act violated the presumption of innocence contained in the Constitution of Canada.
120.
The court held that section 8 violated the Constitution in that it compelled the defendant to prove that he was not guilty of the offence, and he was therefore denied his right under the Constitution to be presumed innocent.  Upon an alternative argument of the Crown that even if section 8 violated the Constitution, it could still be upheld as a reasonable limit under section 1 of the said Constitution in that it was “demonstrably justified in a free and democratic society.”  The court held that this alternative submission involved a form of proportionality test in that the court would be required to balance the interest of society with those of individuals and groups.  The court proceeded to give the three important components of the proportionality test as we saw above in Daly.  The court held that section 8 of the Narcotics Act violated sections 11d and 1 of the Canadian Chapter or Constitution and did not satisfy the proportionality test.
121.
It seems to me, from the authorities above, that the principles of proportionality originally came about due to the interpretation by the European Courts of the provisions for the European Convention of Human Rights.  The courts of other Commonwealth countries, including the Privy Council, applied the principle on the basis that a restraint on freedom would have to satisfy the requirement of being reasonably justifiable in a democratic society, and it was in relation to this requirement, that the Privy Council in Elloy De Freitas above referred to the proportionality principle.  In the Eastern Caribbean Court of Appeal, in an appeal from Anguilla, Saunders CJ (Ag.), as his honour then was, says “proportionality is …. a principle to be applied when considering a substantive Constitutional Right” under sections 2 to 15 of the Anguilla Constitution:  “see Attorney General v.  Lake et al C.A.  No.  2 of 2004 at page 22.
122.
The principles of proportionality as shown by the authorities largely reflect, it seems to me, some basic principles of Public Law, such as reasonableness, irrelevant considerations, acting in excess of statutory power, and fairness as Daly, Elloy De Frietas and James above show.  Although statutes often omit to specifically require these Public Law principles, the justice of the common law, supplied to omission; and the principles developed in the interest of fairness and good administration.  It seems to me to be the case, based on the authorities above, that administrative action or legislation may be struck down as unconstitutional, as being in conflict with the principles of proportionality which may be an implied requirement of the fundamental rights provisions of the Constitution of Belize. 
123.
On the facts of this case, I am not satisfied that the Acquisition Act or Orders were disproportionate or breached the proportionality principles, especially when one considers, as shown above, the indication of the first claimant bank of a possible winding up of Belize Telemedia, a company providing telecommunication services to the Belizean people and others.

The Right to be heard
124.
It was submitted that the Minister did not afford the claimants an opportunity to be heard before making the Acquisition Act and Orders which acquired the claimants properties.  The claimants rely on Samuel Bruce v.  The Attorney Genreal and Minister of National Resources and Environment No.  929 of 2009 Belize Supreme (unreported).  In that case, Conteh C.J. said at paragraph 74 on page 34:

“It is my view, elementary fairness and justice that a person whose land is about to be compulsory acquired should know before hand and be afforded an opportunity if he wants, to make representation to dissuade the decision maker.”

125.
Though generally, the right to be heard and fairness are legally required, there seems to be noted exceptions to the right to be heard.  One such exception, as Wade Administrative Law 8th Edition, page 544, points out, is that “there is no right to be heard before making legislation whether primary or delegated unless it is provided by statute.”  
126.
It would therefore seem that the Minister did not have to provide a hearing before making the Acquisition Act or Orders.  There are cases where a hearing was excluded because urgent action had to be taken, as for instance on grounds of public health or safety:  see White v.  Redfern 1879 5 Q.B.D.  15 and R.  v.  Davey 1899 2 Q.B.  301.  Though these cases dealt with public health and safety, the principle they establish is that where there is the need to take urgent action a hearing may be excluded.  The Minister, on the facts, clearly felt the need to take urgent action.  Moreover, from the facts, it seems to me that a hearing would have made no difference; and would have been a “useless formality” see Lord Wilberforce in Mallock v.  Aberdeen Corp.  1971 1 W.L.R.  1578 at p. 1595.  In my view, I am unable to accept this submission.   
Reasonable Compensation
127.
Section 17(1)(a) of the Constitution provides that no property shall be compulsorily taken possession of except by or under a law that prescribes the principles on which and the manner in which reasonable compensation therefor is to be determined and given within a reasonable time.  The Acquisition Act under which the properties were compulsorily acquired, contains provisions with respect to compensation.  For convenience, the relevant provisions are  section 63(3); 64(1) (2) 65(1) (2).




“63  (3)   In every case where the

Minister make an 
Order  under subsection (1) above, there shall 
be paid to the owner of the property that has been acquired by virtue of the said Order, reasonable compensation within a reasonable time in accordance with the provisions of this Act.

“64. (1)  As soon as may be after the acquisition of property by virtue of section 63, the Financial Secretary shall publish in the Gazette and in at least one newspaper of general circulation in Belize, a notice of acquisition containing particulars of the property that has been acquired and requiring all interested persons to submit their claims within such time as may be specified, being not less than one month after the date of publication of the notice in the Gazette.   

      (2)   The Financial Secretary shall cause a copy of the notice of acquisition to be served, either personally on, or by registered post addressed to the last known place of abode or business of, every person who is known or believed by the Financial Secretary to be entitled to compensation in respect of the acquisition, and whose whereabouts are known to the Financial Secretary.

65.  (1)   On receipt and verification of the claims, the Financial Secretary shall, without delay, and with the prior approval of the Minister of Finance, enter into negotiations with the claimants for the payment of reasonable compensation within a reasonable time.

       (2)   In default of determination by agreement, the compensation payable under this Act shall be determined by the Supreme Court (hereinafter referred to as “the Court” as hereinafter provided.”

128.
In addition to the above sections, section 66 of the Acquisition Act provides that proceedings in any claim in the Supreme Court, other than claims determined by agreement, may be taken by the claimant or the Financial Secretary, and may be commenced by fixed date claim form.  Where the proceedings are taken by the Financial Secretary, every person who has an interest in the property shall be named as parties to the proceedings.  Section 67 sets out elaborate rules for the assessment of compensation, and section 68 authorizes the court in awarding compensation, to add interest to the compensation.  Section 71 of the Acquisition Act states:

“71.   All amounts which have been awarded by way of compensation under this Act, including interest and costs to be paid by the Financial Secretary, and all other costs, charges and expenses which shall be incurred under the authority of this Act, shall be paid out of moneys voted for the purposes by the National Assembly and all such compensation shall be paid within a reasonable time.

Provided that the Financial Secretary shall be entitled to deduct from any compensation which may have been awarded such sums as are due to the Government as arrears of any taxes, duties and charges, and all other sums whatsoever, which are owed to the Government by the person entitled to compensation. 

129.
The claimants submitted that the compensation provisions are “patently inadequate” because, first of all, the provisions fail to state a time limit for the payment of compensation.  The fact that section 63(3) states that compensation shall be paid within a reasonable time does not state a maximum date for payment, and in this sense, say the claimants, it is not adequate. 
130.
 Section 63(3) uses the words of the Constitution that reasonable compensation is to be paid within a reasonable time.  The Constitution does not state that a maximum limit or period for compensation must be stated in the Acquisition Act.  It states that payment must be made within a reasonable time, and what is a reasonable time will have to be determined by the court.  It was so defined in the Court of Appeal of Belize in San Jose Farmers Cooperative Society Ltd. v. A.G.  1991 41 W.I.R.  63. In that case, Liverpool JA said that “Compensation within a reasonable time can only mean that payment must be made in full as soon as is reasonably practicable after the amount of compensation due has been finally settled.”
It seems to me to be questionable for a court to rule that section 63(3) of the Acquisition Act is unconstitutional, in the context of the submission, where the section repeats the words of the Constitution – “reasonable compensation within a reasonable time.”

131.
The claimants expressed uncertainty as to whether reasonable compensation “will ever be available” because section 71 of the Act makes compensation contingent on “moneys voted for the purpose by the National Assembly;” and the section does not state what happens in the event of where no funds are voted in the National Assembly.  The Constitution, not the National Assembly, is supreme; and if the National Assembly fails to vote the moneys for compensation, then the Supreme Court, on a proper application, will command the National Assembly to obey the law and entrenched provisions of the Constitution and pay reasonable compensation for the properties compulsorily acquired, within a reasonable time.
132.
The claimants also attacked the rules or principles of compensation contained in section 67 of the Act.  Section 67 states:
“67.   (1)  Subject to this Act, the following rules shall apply to the determination of compensation for the acquisition of property:

(a)   the value of the property shall,
subject as hereinafter provided, be taken to be the amount which the property in its condition at the time of acquisition, if sold in the open market by a willing seller, might have been expected to have realized at the date of publication in the Gazette of the Order made under section 63 of this Act;

(b)    where the property is acquired 
consequent upon the revocation  of the licence of the public utility provider, or on the cessation of telecommunications operations by such provider, the market value of the property shall be reduced by such amount as may be considered reasonable in all the circumstances; 

(c) in assessing compensation, the Court shall employ the generally accepted methods of valuation of the kind of property that has been acquired, taking particularly into account the comparable sales of such property in Belize;
(d) the special suitability of adaptability of the property for any purpose shall not be taken into account if that purpose is a purpose to which the property could be applied only in pursuance of statutory powers or other permit, licence or authority not already granted or revoked, or for which there is no market apart from the special needs of a particular purchaser or the requirements of any Government Department or a public statutory body;      

(e) account shall be taken of any pending litigation against the public utility provider and of any pending or potential claims against such provider;    

(f) all compensation assessed under this Act shall be expressed and payable in the lawful currency of Belize. 

(2) In assessing compensation, no allowance shall be made on account of:-

(i)   the acquisition being
compulsory or the                                                           degree of urgency which had led to the       acquisition;

(ii)  any disinclination on the 
part of the person interested to part with the property acquired; 

(iii)  any damage sustained by 
the person interested which, if caused by a private person, would not render such person liable to an action or claim;

(iv)   any increase in the value  

of   the    property acquired likely to accrue from  the use to which the property acquired          will be put;

(v)
any outlay or                                     improvement of, or other dealings with, such property,  which         have been made, commenced or effected within twelve months immediately before the publication of the Order under section 63, with the intention of enhancing the compensation to be awarded therefore in the event of such property being acquired for public purposes; 

(vi)   any accommodation or 
other agreements or                          settlement deeds (by           whatever name called),          containing provisions contrary to law.”

133.
In the San Jose Farmers Cooperative Society Ltd. case above the Court of Appeal considered generally similar rules contained in section 19 of the Land Acquisition Act (Public Purposes) Act Chapter 184.  In that case, Liverpool JA in the Court of Appeal, when discussing the principles on which compensation is to be determined, said with respect to the said section 19 that:
“Apart from the provisions of section 19(a) (which prescribe a date two years prior to the date of the second publication of the notice in the Gazette to be the date at which the value of the land is to be taken) I find the provisions of that section to be a simple, compendious and sensible way in dealing with the principles which are to be taken into account in assessing compensation.”  

134.
Section 17((a) of the Constitution states that no property or interest therein shall be compulsorily acquired except under a law that “prescribes the principles on which and the manner in which reasonable compensation therefor is to be determined and given within a reasonable time.”  The San Jose case approved the provisions of the said section 19 which prescribed principles on which reasonable compensation are to be determined, which principles, except for minor variations, are contained in the provisions of section 67 above.
135.
Sections 64 and 65 of the Acquisition Act make provisions with respect to the manner in which reasonable compensation is to be determined and given.  The sections are as given above.
136.
The above provisions of sections 65, 67and 64 in my view, set out the principles on which and the manner in which reasonable compensation is to be determined and given; and therefore are in conformity with section 17(1)(a) of the Constitution.  These principles have been approved in the San Jose case in relation to the said section 19 above, and I therefore do not think that the submission of the alleged inadequacies of section 67 have merit.  
137.
Section 17(1) (a) of the Constitution requires reasonable compensation.  Among the submissions made, was the submission that under section 67(1)(a), – it is actually section 67(1)(f) – compensation is payable in Belize dollars, and this is, according to the submission, unreasonable, because the loan to Belize Telemedia from the first claimant bank was in US dollars and clearance was given to the bank to be repaid in US currency.  I think that when section 17 (1)(a) of the Constitution speaks of reasonable compensation, it is referring to the amount of compensation, and not to the currency in which the compensation is to be paid.  But certainly when determining the compensation to be paid to the claimants, the value of the properties will have to be considered by the government, and the government is bound to comply with section 67 of the Acquisition Act.
138.
It seems that negotiations with the claimants by the government for the payment to them of compensation for the acquisition of their properties have stalled.  The claimants complain that through the acquisition occurred in August 2009, and though they have made claims for compensation, the negotiations process is not moving.  I do not gather from the claimants that the negotiations have broken down: what I gather is that there has not been movement in the negotiations process – no timetable has been set to discuss compensation.  

139.
The defendants submitted that the litigation in this case has affected the progress of negotiations, because the outcome of this case in favour of the claimants may make compensation irrelevant.  But that is not a proper excuse for not obeying the provisions of section 65(1) of the Acquisition Act above, which mandates the Financial Secretary, on receipt and verification of the claims and without delay and with approval of the Minister of Finance to “enter into negotiations with the claimants for the payment of reasonable compensation within a reasonable time.”  Those negotiations ought to have been in progress pending the outcome of this case.  It is a matter of grave concern for this court that negotiations are not in progress for the payment of compensation to the claimants.  The Financial Secretary without delay shall comply with section 65(1) of the Acquisition Act, for the payment of reasonable compensation to the claimants within a reasonable time.  
140.
If the negotiations do not produce an agreement as to the compensation payable, then the Supreme Court under section 65(2) of the Acquisition Act, on application, is authorized to determine the compensation payable to the claimants.

Discrimination 
141.
The claimants submit that the Acquisition Orders are discriminatory because “the motivation was …. the  Belizeanization of Telemedia and the promotion of Belizean interests over those of Lord Ashcroft.”  The claimants rely, in support of this submission on speeches made by the Prime Minister in the House of Representatives when moving the reading of the Acquisition  Act.  The claimants submit that the Prime Minister said “that he wished to achieve the Belizeanization of the company” and that “Belizean law and Belizean dignity would be upheld; Belizean Pride and Belizean patriotism and Belizean patrimony vindicated;” and “the very blood coursing through Belizean veins obliges us to act, and the shareholding owned by Belizean will be left intact,” among other things.
142.
It was submitted that the Acquisition Orders acquired 94% of the shares in Belize Telemedia, but did not acquire the remaining 6% shares, because they belonged to Belizeans.  Therefore the Acquisition Orders are discriminatory based on place of origin, and contrary to 6(1) and 16 of the Constitution.  The sections are as follows:

6.-  (1)  All persons are equal before the law and are entitled without any discrimination to the equal protection of the law.” 

16.-  (1)  Subject to the provisions of subsections (4), (5) and (7) of this section, no law shall make any provision that is discriminatory either of itself or in its effect

(2)  Subject to the provisions of subsections (6), (7) and (8) of this section, no person shall be treated in a discriminatory manner by any person or authority.

(3)  In this section, the expression “discriminatory” means affording different treatment to different persons attributable wholly or mainly to their respective descriptions by sex, race, place of origin, political opinions, colour or creed whereby persons of one such description are subjected to disabilities or restrictions to which persons of another such description are not made subject or are accorded privileged or advantages which are not accorded to persons of another such description.” 
143.
It was further submitted that acquiring the assets of certain shareholders among the entire of shareholders of Belize Telemedia, and acquiring the assets of the first claimant bank, over a whole pool of other lenders, are discriminatory and in breach of section 16(1) of the Constitution.  The claimants rely on the South African case of Harken v.  Lane No.  1998 (1) S.A.  300 and David Leo Thompson v.  Bermuda Dental Board, Human Rights Commission 2008 U.K.P.C.  33. 

144.
In Harkin v.  Lane certain provisions of the Insolvency Act 1936 were alleged to be contrary to the South Africa Constitution.  Among the provisions challenged as unconstitutional were vesting provisions of section 21 of the Act.  It was contended that the vesting provisions constituted unequal treatment of solvent spouses and discriminated unfairly against them, and that their effect was to impose severe burdens and disadvantages on them beyond those applicable to other persons with whom an insolvent had dealings.
145.
The court held that on the facts of the case and having regard to the underlying values protected by section 8(2) of the Constitution, the conclusion that section 21 of the Act constituted unfair discrimination was not justified.  Goldstone J at page 330 said:

“It follows, in my opinion, that Mrs.  Harken has not established that the provision of section 21 of the Act, especially in its context, constitute unfair discrimination.” 

146.
In David Thompson v.  The Bermuda Dental Board 2008 UK P.C.  33 a dentist who was a citizen of the United Kingdom, applied to be registered as a dentist in Bermuda in order to practice there.  The Bermuda Dental Board, the body with the responsibility to register dentists, had a policy of limiting registration of dentists to Bermudians or spouses of Bermudians.  Due to this policy, the Board refused to register the applicant, Dr.  David Thompson, who alleged in a claim discrimination on ground of place of origin, contrary to the Human Rights Act 1981 of Bermuda.  There is a preamble to the Act which states that “the European Convention of Human Rights applies to Bermuda.”  The Privy Council held that “discriminating against someone because he or she is not Bermudian, or indeed on grounds of nationality or citizenship, is discrimination on grounds of race, place of origin, colour or ethnic or national origin under the 1981 Act ….” 
147.
Their Lordships came to that conclusion because of several reasons, including their interpretation of the preamble to the 1981 Act, which refers to the European Convention which prohibits discrimination on grounds of “sex, race, colour, language, religion, political or other opinion, national or social origin, association with a national minority, property, birth or other status.”  Their Lordships also considered, in arriving at their decision, that “there is the fact that, as Bermuda is a British overseas territory, there is no such thing as Bermuda nationality as such.  Bermudians are British citizens.”  The views and decision of their Lordship in David Thompson have to be read in the context of the colonial status of Bermuda at the time, which status do not form part of the Constitution of Belize.

148.
Moreover there is no evidence before me of the place of origin of the claimant Dean Boyce and the first claimant bank.  Dean Boyce gives his address as Front Street, Belize City and the first claimant bank is registered and has its place of business at the Turks and Caicos Islands.  But are these places, the places of origin of the claimants?  In David Thompson above Evan JA in the Court of Appeal of Bermuda said that “place of origin” was “an inherent characteristic which a person acquires at the time of his or her birth” and that it was “not the same as nationality, or citizenship or any equivalent relationship which a person may have with a country or estate from time to time during his or her life ….” see Thompson above at para. 22. 

149.
The claimants allege discrimination and the burden rests on them.  I have no evidence that the 6% of the shares not acquired belong to Belizeans and I have no evidence of the place of origin of those who held the 94%of shares acquired and those who held the 6% of shares not acquired.
150.
Moreover section 16(1) of the Constitution states that no law shall make any provision that is discriminatory.  Section 16(2) states generally that no one shall be treated in a discriminatory manner by any person or authority.  Section 16(3) defines discriminatory.  But section 16(4)(b) states that subsection (1) shall not apply to any law so far as that law makes provision “with respect to persons who are not citizens of Belize.”  The first claimant bank is not registered in Belize and there is no evidence whether the said claimant or Dean Boyce is a citizen of Belize or not.  For the reasons I am not satisfied that the claimants have proven discrimination under the Constitution.
Separation of Powers
151.
There is no doubt that the doctrine of Separation of Powers is a fundamental part of the Constitution law of Belize.  The Constitution of Belize provides in Parts V, V1 and V11 respectively for a governmental structure of the Executive, Legislature, and Judiciary.  In Hinds v.  The Queen 1977 A.C.  1995 at page 212, Lord Diplock said:

“It is taken for granted that the basic principle of separation of powers will apply to the exercise of their respective functions by these three organs of government.” 
152.
His Lordship continued:

“----- the Constitution does not normally contain any express prohibition upon the exercise of Legislature powers by the Executive or of Judicial Powers by either the Executive or the Legislature …… Nevertheless it is well established as a rule of Construction applicable to Constitutional instrument under which the Constitutional structure is adopted that the absence of express words to that effect does not prevent the Legislature, the Executive and Judicial powers of the new state being exercisable exclusively by the Legislature, by the Executive and by the Judicature respectively.”    

153.
Though the Constitution of Belize does not contain any express prohibition of the exercise of legislature powers by the executive, of judicial powers by either the executive of the legislature, as a matter of construction of the Constitution, the principle of separation of powers is a fundamental part of the Constitution of Belize.

154.
The claimants state that the compensation provisions contained in the Acquisition Act are contrary to the principle of Separation of Powers because the provisions represent an “attempt” to direct the court as to the manner and outcome of the exercise of the jurisdiction, that prescribe the parameters within which compensation shall be payable.”

155.
A further argument by the claimants, as I understand it, is that the Acquisition Order 190 of 2009 which acquired the debt owed to the first claimant bank by Belize Telemedia, made redundant a previous action No.  942 of 2009, referred to above, brought by the claimant to recover the debt.  By making the action redundant, the government was “wrestling matters from within the court jurisdiction” in breach of the separation of powers doctrine.

156.
As shown above, section 65 of the Acquisition Act makes provisions for the Financial Secretary to meet with the claimants to enter into negotiations for the payment to them of reasonable compensation within a reasonable time.  The section also provides that where there is no agreement, the compensation, payable, …. shall be determined by the Supreme Court.”

157.
Section 67 above prescribes rules for assessment of compensation and as we saw above generally similar rules were approved by the Court of Appeal in San Jose case.  I do not interpret these rules as an attempt by the legislature to exercise the jurisdiction conferred on the Supreme Court by the Constitution.

158.
It must not be forgotten that section 17(1)(a) of the Constitution states that the acquisition law is required to prescribe the principles and the manner in which reasonable compensation is to be paid.  Sections 65 and 67 simply prescribes these principles.  I do not see these sections as an attempt to direct the court as to the outcome of its jurisdiction as far as compensation is concerned, as was submitted by the claimants.  


Conclusion
159.
Telecommunication services are a critical part of the development of Belize.  In the life of B.T.L. and later Belize Telemedia, the company faced major issues, including a quadmire of law suits resulting from fights for control and management of the company, which had an unsettling effect on it and which was “detrimental to the public interest; the possibility of the life of the company coming to an end by a winding up petition; the use of a large loan from the claimant bank to the company which was used substantially to buy shares in itself; and the decision of the management of the company to lend to a commercial bank – the Belize Bank – $30,000,000 of the company’s financial resources.  There is therefore no merit in the submission that the Minister acted unreasonably, did not take relevant matters into consideration, acted on no evidence when he made the Acquisition Act and Orders.
160.
The above issues or problems have a direct connection or nexus to the Stated Public Purpose which amounted to a public purpose under section 17 of the Constitution.  Bearing in mind the possibility of the winding up of the company, there is also no merit in the submission that the acquisition was not necessary.  It not been proven that the Minister did not carefully consider the matter and did not act independently.  There is no requirement for hearing prior to the making of the Acquisition Act and Orders.  
161.
The Acquisition Act and Orders made provision for reasonable compensation to be paid within a reasonable time.  It is a concern of the court that negotiations for the payment of compensation have stalled.  Therefore the Financial Secretary shall without delay, comply with the provisions of section 65(1) of the Acquisition Act for the payment to the claimants of reasonable compensation within a reasonable time for the properties, rights and interest acquired by the Acquisition Act and Orders.  It has not been proven that the Acquisition Act and Orders are discriminatory or breached the Separation of Powers doctrine.
162.
I therefore made the following orders:


(1)   The claims of the claimant in Claim No.  874 of 2009 are 

                   dismissed.

(2)  
The claims of the claimant in Claim No.  1018 are dismissed.


(3)
The Financial Secretary is ordered to comply with section 65(1) 

of the Belize Telecommunications Act as amended.

(4)
The claimants in both claims to pay costs to the defendants in 

both claims, to be agreed or taxed.





          Oswell Legall




JUDGE OF THE SUPREME COURT





         30th July, 2010
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